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FOREWORD  
 

 
 

WRONGS THAT NEED RIGHTS 
 

MICHAEL MANSFIELD QC  
 

 
HERE IS LITTLE OR NO PURPOSE IN THE REPEATED 
refrain that the UK needs its own Bill of Rights, until 

there is a willingness to accept and rectify huge blots on the 
UK judicial landscape. Rights, however framed, are 
meaningless unless serious and fundamental breaches by any 
standard fail to be identified and remedied by our system of 
justice.  
 
In a nutshell this is the story of Hillsborough. 
 
Every single judicial instrument and mechanism failed over 
the course of a quarter of a century. The list is significant; 
Public Judicial Inquiry, Contemporary Inquests, Judicial 
Review, Judicial Scrutiny, DPP, Private Prosecution, 
ECtHR. The enormity of the injustice was hidden and but 
for the persistence of the families, that is how it would have 
remained. It was not the system nor any judicial figure 
which managed to unravel the deep seated fault lines.  
 
The final push came from a lone voice amongst the 
thousands on the terraces at Liverpool Football Club 
listening in silence to yet another political speech of 
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sympathy. The words 'justice for the 96' rang out around the 
ground. They gathered momentum and crescendo until the 
speaker Andy Burnham MP recognised the force of the 
occasion and pledged to do something about it. 
 
The rights that had been denied concerned truth and 
accountability. 
 
A new approach was constructed involving a panel of 
investigators tasked with the job of disclosing all extant 
materials and assessing the extent to which they shed  fresh 
light on what happened. The light was searing and 
conclusive. 
 
Fresh Inquests were ordered and the final determinations of 
the jury this year were historic and will have far reaching 
ramifications for the future of our system. Fault was found 
on every level across the board.  
 
Two major criminal investigations are being carried out at 
present and for the moment no further comment can be 
made. 
 
Besides this the fallout is enormous. New mechanisms are 
being employed to provide a way of ensuring the same 
mistakes are not repeated.  
 
The process begins with the panel (HIP). The Inquests 
themselves have to acknowledge, as they did, the central role 
and evidence of the families. This is partly the result of 
ECHR and its incorporation into domestic law. 
Comprehensive representation and public funding are 
crucial. Another independent panel has been established to 
oversee the criminal investigations and liaise with the 
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families (named Article 2). There is a 'Bishops Review' 
examining how the Inquest process can be improved. 
Finally, there are at least two proposed pieces of legislation 
aimed at effecting accountability. The first was originally 
called the Disasters Bill but has now been renamed the 
Public Advocate Bill. The second has become known as 
Hillsborough Law. Both have a shared aim ...ensuring the 
discharge of the duties  of candour and disclosure. 
 
It is hardly surprising therefore that Theresa May as Home 
Secretary delivered a powerful speech to the Police 
Federation at their conference this year in which she pointed 
out the need and significance of such processes.  
 
' ..I do not believe there can be anyone in this hall who does not 
recognise the enormity of those verdicts. Nor can there be anyone in 
policing who does not now understand the need to face up to the past and 
right the wrongs that continue to jeopardise the work of police officers 
today. 
 
Because historical inquiries are not archaeological excavations. They are 
not purely exercises in truth and reconciliation. They do not just pursue 
resolution, they are about ensuring justice is done. Justice; it's what you 
deal in. It is your business. And you the police are its custodians. 
We must never underestimate how the poison of decades old misdeeds 
seeps down through the years and is just as toxic today as it was then. 
That's why difficult truths however unpalatable they may be must be 
confronted head on.' 
 
Sadly, there are many other systemic failures awaiting 
remedy. Some are already subject to the scrutiny of public 
judicial inquiry (e.g. Pitchford into undercover policing). 
Others are not yet under the microscope. The most glaring 
is Orgreave, where not a single police officer has been 
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disciplined nor prosecuted for flagrant unlawful violence and 
the fabrication of evidence. Once more the impetus for both 
Pitchford and Orgreave has come from families not from the 
system. Nobody should have to undergo the endless and 
frustrating battle to get themselves heard.   
 
The core principles which require restatement and 
reinstatement are due process and the rule of law. The 
contributors to the  Journal through their writing champion 
the rule of law and  demand accountability and justice for 
all.  
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EDITORS’ NOTE  
 
 
 

T GIVES US GREAT PLEASURE TO PRESENT BPP LAW 
School’s 2016 Human Rights Law Journal. The Journal, 

now in its seventh edition, was founded in 2008 by the 
Human Rights Unit, a student-led society within BPP 
University which organises events raising awareness of 
human rights around the world as well as facilitating 
opportunities for students to become involved with human 
rights related projects and initiatives. 
 
The human-rights landscape in 2015/16 has, at times, 
appeared bleak. The ever-deepening humanitarian crisis in 
Syria has continued to send shockwaves far beyond the 
country’s blurred borders. Atrocities committed by ISIL in 
the Middle East and Europe, as well as by Boko Haram in 
Nigeria and Al-Shabaab in Kenya, have highlighted the 
need for a coordinated global response to terrorism, with the 
protection and promotion of human rights at the forefront. 
Meanwhile, images of refugees fleeing the conflict in Syria 
and the terror posed by ISIL have dominated the news 
media and polarized opinion. For those looking for evidence 
that the British public is compassionate and understanding, 
the various “Refugees are Welcome Here” campaigns surely 
give reason to be optimistic. For others, who fear mindsets 
have become isolationist, suspicious and hostile to those 
seeking refuge, the lacklustre response from the UK 
Parliament and poisonous language of some tabloid 
columnists perhaps serve as further grounds for such fears. 
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With this in mind, this journal focuses on the human rights 
issues which have emerged and remained unresolved during 
2015/16. One aim of this journal is to provide a forum for 
thought-provoking and detailed analysis of the human-rights 
ramifications of the events dominating the news media. We 
are therefore pleased to include pieces covering the US 
airstrike on a Medicins sans Frontieres hospital in Afghanistan, 
the forced migration of refugees from the Middle East and 
the fallout from the ‘gay cake’ debate in Northern Ireland, 
all of which explore the human-rights aspects of stories 
which have made the headlines in 2015/16 
 
Another aim of this journal is to provide an opportunity for 
those interested in a particular human rights issue to 
showcase their research and analysis into areas which are 
not, perhaps, as well covered in the mainstream news media. 
We were impressed by the range of submissions covering a 
broad variety of topics, and are delighted to include pieces 
covering issues as varied as freedom of expression in 
Malaysia, prisoner suffrage, and sexual consent in the 
context of transgender individuals.  
 
Whatever your stance on the issues discussed in this journal, 
we sincerely hope that it encourages discussion about the 
most effective means of protecting and promoting human 
rights both domestically and around the world. Spreading 
awareness of human rights issues, perhaps the foremost aim 
of this journal, is the first step towards positive change and 
improvement in the human rights landscape. 
 
Finally, we would like to take this opportunity to thank 
Michael Mansfield for his insightful foreword, Shaila Pal and 
Georgia Wright for their continued editorial support and 
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guidance, and, of course, our contributors for the fantastic 
pieces contained in this journal. 
 
The Editors. 
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NOBODY’S PEOPLE:  GENOCIDE OF 

MYANMAR’S STRANGERS  
 

Muhammad Kabir Hashmi  
 
 
“… the effects of genocide do not end but only begin with the deaths of 
the victims. In short the main object of genocidal destruction is the 
transformation of the victims into ‘nothing’ and the survivors into 
‘nobodies'.’1 
 
 

HE CONVENTION ON THE PREVENTION AND PUNISHMENT OF 
the Crime of Genocide (‘The Convention’)2 was adopted by 

the United Nations in 1948. The primary purpose of the 
adaptation of such a legal instrument was to outlaw atrocities 
such as the Armenian Genocide of 1915 and the Holocaust 
of World War II. Article II of The Convention provided the 
definition for ‘genocide’, in that: 
 
‘any of the following acts committed with intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such: (a) 
killing members of the group; (b) causing serious bodily or mental harm 
to members of the group; (c) deliberately inflicting on the group 
conditions of life calculated to bring about its physical destruction in 
whole or in part; (d) imposing measures intended to prevent births 

																																																								
1 Genocide as a Social Practice, Daniel Feierstein, Rutgers University Press, 2014 
2 Convention on the Prevention and Punishment of the Crime of Genocide, 
adopted Dec. 9, 1948, 78 U.N.T.S. 277 (1951) [Genocide Convention] 
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within the group; (e) forcibly transferring children of the group to another 
group.'3 

 
In addition to the commission of the genocide, the 
convention also made conspiracy, incitement, attempt and 
complicity in genocide punishable under international law4. 
 
 
Duty imposed by the Genocide Convention 
 
The purpose and intent of the Convention has been 
construed as threefold: (1) a protest against past atrocities; (2) 
prevention of future crimes by legally enabling action; and 
(3) protection of the internationally recognised groups’ right 
to exist.5 However, the implementation, adaptation, 
compliance and responsive disparity exercised by the states 
have continued to be incompatible with these three purposes 
of the convention. Ideally, the responsibilities derived from a 
treaty-level obligation like the duty to prevent genocide 
should be clear to those who are expected to shoulder them. 
Recurring failures to act raise questions about the 
relationship between the legal controversies or ambiguities 
that surround the duty to prevent or pre-empt genocide.6 
 

																																																								
3 Article 2, Convention on the Prevention and Punishment of the Crime of 
Genocide, adopted Dec. 9, 1948, 78 U.N.T.S. 277 (1951) [Genocide 
Convention] 
4 Article 3, Convention on the Prevention and Punishment of the Crime of 
Genocide, adopted Dec. 9, 1948, 78 U.N.T.S. 277 (1951) [Genocide 
Convention] 
5 Jain, Devyani, The Genocide Convention and Challenges to its Effective 
Application (May4, 2012) 
6 Eyal Mayroz (2012): The legal duty to ‘prevent’: after the onset of ‘genocide’, 
Journal of Genocide Research, 14:1, 79-98 
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This essay will focus on the role played by the convention 
when applied to the international crimes against humanity in 
Myanmar. It will encompass the conflict faced by the 
‘Rohingya’7 of Myanmar, the application of the Genocide 
Convention in regards to the conflict and the failure of the 
international community in recognising the trigger of the 
Genocide Convention in this conflict.  
 
 
Rohingya under the Genocide Convention 
 
The ethnic minority concerned in this article is that of 
‘Rohingya’ of Myanmar. Forming one-third of the 
population, this ethnic group is currently subject to a 
systematic and widespread violation of human rights, 
including killings, torture, rape and arbitrary detention; 
destruction of their homes and villages; land confiscation; 
forced labour; denial of citizenship; denial of the right to 
identify themselves as Rohingya; denial of access to 
healthcare, education and employment; restrictions on 
freedom of movement, and State-sanctioned campaigns of 
religious hatred.8  
 
From the holistic perspective intended by the convention, 
Rohingya fit squarely within the ambit of the offence and the 
protection established by the convention. Rohingya 
characteristics, such as their religion, heritage, antecedence 
and history indicate that they constitute a national, ethical, 

																																																								
7 Myanmar, The World Fact book, Available at 
[https://www.cia.gov/library/publications/resources/the-world-
factbook/geos/print_bm.html] 
8 Countdown to Annihilation: Genocide in Myanmar, Green, P., Macmanus, T., 
de la Cour Benning, A. (2015), London: International State Crime Initiative, 15 
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racial or religious group under the convention.9 Article II of 
the convention sets out several categories of conduct that 
comprise the ‘act’ element of the crime of genocide. There is 
sufficient evidence available to indicate that the Myanmar 
government, military, police and security forces have been 
involved in conduct that falls within the ambits of the 
convention which satisfies this element of genocide.10 The 
Rohingya have been subjected to unlawful discriminative 
actions; these actions have been undertaken by the 
Myanmar government and the local Rakhine. These 
executive authorities have been involved in forcibly 
displacing Rohingya to the dire circumstances of IDP camps 
and pushing them out to sea to face dangerous and often 
lethal journeys. The completion and practice of these 
intentional and knowing acts has played a significant role in 
bringing about the destruction of a substantial part of the 
Rohingya Population, which can only confirm the that the 
executive authorities have acted with the intent to commit 
genocide. 
 
 
Complicity of Government of Myanmar 
 
The application of Article III of the convention not only 
envisages the consequential repercussions of genocide but 
rather also enlists the typology of genocide that the state 
might have or has exercised. The state of Myanmar is more 
likely than not responsible for acts committed against the 
Rohingya by the security forces, including the Myanmar 

																																																								
9 Moshe Yegar, The Muslims of Burma: A study of a Minority Group, p.2 (1972) 
10 Persecution of The Rohingya Muslims: Is Genocide Occurring Myanmar’s 
Rakhine State? A Legal Analysis, Allard K., Lowenstein International Human 
Rights Clinic, Yale Law School, 2015, 45 
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army, Myanmar Police Force and NaSaKa11. Article I of the 
convention imposes the obligation on states to prevent 
genocide and, if the state fails to do so, to punish the 
individual perpetrators. The International Court of Justice in 
Bosnia v Herzegovina v. Serbia and Montenegro12 held that a state 
has a duty to take all measures within its capacity to prevent 
genocidal acts. Therefore, Myanmar’s continuous assertion 
of not being directly responsible for committing genocide is 
defeated as it has failed to prevent the genocides against the 
ethnic group. 
 
The systematic, targeted weakening of the Rohingya 
through mass violence, enforced isolation, marginalisation, 
the discriminatory and persecutory  policies against the 
Rohingya amount to what Maung Zarni and Alice Cowley 
describe as a ‘slow-burning genocide’.13 Daniel Feierstein’s 
book14 on Genocide provides a periodical analysis of any 
genocidal atrocity: in essence it dictates six essential and 
apparently sequential stages for genocide. Through these 
stages, namely ‘stigmatisation; harassment, violence and 
terror; isolation and segregation; systematic weakening; 
extermination; and symbolic enactment’, social relations are 
constructed, destroyed and reorganised until the ‘symbolic 
destruction’ of the victim group has been achieved. In the 

																																																								
11 Persecution of The Rohingya Muslims: Is Genocide Occurring Myanmar’s 
Rakhine State? A Legal Analysis, Allard K., Lowenstein International Human 
Rights Clinic, Yale Law School, 2015, 51 
12 Case Concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and 
Montenegro), Judgement, 2007 I.C.J. 43, paras 165, 431 (Feb. 26) [Bosnia v. 
Serbia] 
13 Zarni, M and Cowley, A, The Slow-Burning Genocide of Myanmar’s 
Rohingya, Pacific Rim Law and Policy Journal, 23(3), June 2014, 681 – 752. 
14 Genocide as a Social Practice, Daniel Feierstein, Rutgers University Press, 
2014 
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case of the Rohingya, this will mean their physical and 
symbolic removal or extermination from Myanmar15. The 
International State Crime Initiative (ISCI) suggests strongly 
that the Rohingya are witnessing Feierstein’s fourth stage of 
genocide – the stage prior to mass extermination16.  Such 
evidence is paramount to signpost the importance of 
establishing a response to the atrocities faced by the 
Rohingya; however, the significant denial by the Myanmar 
Government to recognise Rohingya as citizens, let alone 
accept responsibility, is tantamount to ignorance to the rule 
of law. 
 
 
Role of the International Community 
 
The responsive capabilities of the international community 
when addressing crimes against humanity have been evident 
in the establishment of the Nuremberg Trials, the 
International Criminal Tribunal of Yugoslavia, the 
International Criminal Tribunal of Rwanda and the legal 
impositions of the International Court of Justice. However, 
the Rohingya have been subject to an orchestrated silence 
by the international community in their failure to respond to 
the acts of the Myanmar government.  
 
The continuous consistencies of this crisis with other 
genocides are unambiguous and serve as a clear and urgent 
caveat to the international community. In both Germany 
and Rwanda the existence of ethically marked identity cards 
became central in implementation of the genocide. The 
																																																								
15 Countdown to Annihilation: Genocide in Myanmar, Green, P., Macmanus, 
T., de la Cour Benning, A. (2015), London: International State Crime Initiative, 
23 
16 ibid. 
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repetition of this is seen in the absence of an identity card in 
regards to the Rohingya17. In Germany, Jews were banned 
from public places, excluded from work in a wide range of 
professions, ghettoised and later forced into concentration 
camps where they were systematically weakened to the brink 
of extermination18. History has repeated itself in regards to 
the Rohingya who not only face similar sanctions but rather 
are on the brink of extermination, providing a window for 
the international community to react pre-emptively to the 
most probable genocide of recent times.  
 
The extent of the inaction by the international organs is 
witnessed by the inefficiency of the United Nations’ 
secretary-general’s special envoy to Myanmar, Vijay 
Nambiar. In a statement issued by the Dessallien’s office the 
envoy seemed to ignore the genocide evidence but rather 
focused on commending the state in their efforts to improve 
the situations of the internally displaced persons19. It is 
unclear why the UN would want to engage in misleading 
statements, but this obfuscation was made even worse by the 
failure to even use the term ‘Rohingya’ in the statement20. 
This evidence not only provides support to the suggestion 
that the United Nations is reluctant to take a positive act 
against the atrocities by Myanmar but rekindles the 
possibility that the international community is yet again 
defeated by pressures of politics and diplomacy.  
 

																																																								
17 ibid. 
18 ibid. 
19 Dispatches: UN Falls Short in Helping Burma’s Rohingya, Brad Adams, 
Human Rights Watch, Dispatches, Available at 
[https://www.hrw.org/news/2015/06/01/dispatches-un-falls-short-helping-
burmas-rohingya] 
20 ibid 
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It is paramount for the United Nations to adopt a legal 
enactment to establish a commission of inquiry on the 
human rights situation in Myanmar. Such commissions have 
been established by the UN on numerous occasions21. The 
possibility of such a commission to establish evidence of 
crimes against humanity in Myanmar is highly likely. It is 
vital for the establishment of an international criminal 
tribunal in this region to determine whether there has been a 
breach of the Genocide Convention.  The above mentioned 
arguments provide support for the assertion that the 
likelihood of there being a genocide in Myanmar is very high 
and only signpost the importance of establishing an 
adjudicative body which can provide justice for the atrocities 
incurred. 
 
 
Conclusion 
 
The international community, international tribunals and 
international organs have continuously fallen below the 
standard required to uphold the rule of law when addressing 
international humanitarian crises. The absence of response 
in regards to the genocide in Myanmar is evidence of the 
failure of the international community when providing 
justice to the Rohingya. A genocide process is underway in 
Myanmar and if it follows the path outlined in this article, 
there is a likely possibility that the streets of Rakhine will be 
red with the ethnic blood of minorities. At the moment the 
Rohingya flee from the land they were born in, to find 
refuge in states that have closed their borders to them. 
Thousands have embraced death at sea and the 
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international community has failed to save this nobody’s 
people. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



B.P.P.H.R.J.        Nobody’s People: Genocide of Myanmar’s…     Vol. 7 
	

 
 
10 

 
 

  



[2016]                   BPP Human Rights Law Journal                  Vol. 7 
 
	

11 
 

 
 

FEMALE GENITAL MUTILATION 2016: 
STILL IN DARKNESS 

 
Alicia Ademousa & Sarah Jane Taieb  

 
 

“They called it circumcision, 
I retorted mutilation, 
They called it dignity, 
I retorted inhumanity, 

They shouted, “get out of our sight!” 
Sorry sister, none couldn’t hear my plight”22. 

 (Siyad 2013)  
 

 
 

ECENT ARTICLES HAVE SHED LIGHT ON THE  
saddening extent of female genital mutilation in the 

world today. A practice that consists of cutting a girl’s 
clitoris, the labia majora and/or labia minora23 has been 
revealed as more severe and prevalent on an international 
scale than previously thought, which warrants commentary. 
At present, it is estimated that 170,000 girls and women 
have undergone the practice in the United Kingdom 
																																																								
22 Hudhaifah Siyad, Group poem 27: Female Genital Mutilation: A different mind-set, 
March 2013. http://www.thenationofpoets.com/2013/03/group-poem-27-
female-genital-mutilation_8.html [Accessed on 25.02.2015] 
23 It is important to note that there are various types of Female Genital 
Mutilation 
http://www.un.org/en/events/femalegenitalmutilationday/background.shtml 
[Accessed on 25.02.2016] 

R 
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alone24. It is without doubt that these figures would certainly 
surprise many in the Western world simply because of the 
obscured belief that practices such as female genital 
mutilation do not affect developed nations.  
 
Moreover, recent data has revealed a horrifying truth that 
female genital mutilation is more widespread than previously 
imagined, with 70 million more girls and women thought to 
have undergone the ritual than estimated in 2014 
worldwide25. In fact, statistics show at least 200 million girls 
and women alive today have undergone ritual cutting26. 
Sadly, these statistics not only illustrate the extent of the 
ignorance regarding female genital mutilation in the world 
today, but how it has now become a globalised issue 
necessitating greater attention and intervention.  
 
The purpose of this article is to evaluate the reasons behind 
female genital mutilation and why it is so problematic today. 
The article will focus on why the practice has been 
overlooked, the attempts that have been taken to combat it 
and why they are insufficient. It will be concluded that 
despite the tension that exists between the cultural roots of 
female genital mutilation, it is a grotesque form of human 
rights violation to women and young children that needs to 
be eradicated. The sensitivity of the subject means that it still 

																																																								
24 House of Commons Home Affairs Committee, 16th Report, Female Genital 
Mutilation: Follow-up, March 2015. 
25 Jessica Elgot, 'FGM: number of victims found to be 70 million higher than 
thought' (FGM, 5th February) 
http://www.theguardian.com/society/2016/feb/05/research-finds-200m-
victims-female-genital-mutilation-alive-today [accessed 25.02.2016]. 
26 UNICEF, Female Genital Mutilation/Cutting: A Global Concern New York, 2016 
http://www.unicef.org/media/files/FGMC_2016_brochure_final_UNICEF_S
PREAD.pdf [accessed on 01.07.2016] 
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remains a topic of taboo, and that legislation alone will not 
achieve eradication. 
 
 
Cultural importance 
 
Female genital mutilation is a longstanding practice that is 
conducted on girls ranging from infancy to adulthood. 
Significantly, the practice is recognised by many as part of a 
cultural identity and heritage, essential to a girl’s 
development in her community and control of her sexual 
behaviour. Significantly, there is a “fear that if this is not 
performed, the young female will be unable to quench her 
voracious sexual appetite. A circumcised girl who has been 
‘sewn up’ is seen as a virgin in control of her sexual urges 
and is much sought after in the marriage market”27.  
 
On the one hand, the importance of culture and possessing a 
sense of identity cannot be regarded as insignificant. On the 
other hand, however, of all the traditional practices and their 
justifications, female genital mutilation has proven not to be 
beneficial but harmful and to the detriment of women and 
young girls. The practice has no medical purposes or health 
benefits and is a harmful procedure that leads to 
unimaginable physical and psychological trauma, including 
haemorrhaging, infertility and death.  Sadly, the procedure 
is normally carried out with scissors, razor blades or pieces of 
glass, and, generally, without anaesthetic. As a result, this 
practice has been labelled an unjustified violation of the 
human rights of the victims, the majority of whom are 
children. In particular, it violates their right to be free from 
																																																								
27 Gabrielle Bickley, When in Rome: minority family practices in a liberal society, UCL 
Jurisprudence Review (1998). 



B.P.P.H.R.J.            Female Genital Mutilation 2016     Vol. 7 
	

 
 
14 

torture and cruel, inhuman or degrading treatment, their 
right to health, security and physical integrity and the right 
to life, where death ensues28. 
 
 
Why it remains a problem 
 
Significantly, there are various false beliefs surrounding 
female genital mutilation and ignorant approaches to it as an 
issue. It is submitted that these play a large role in why it 
remains a problem today.  
 
Firstly, female genital mutilation is consistently referred to as 
‘FGM’. It is suggested that the casualness of the acronym is 
misleading as the abbreviation gives it a less controversial 
image and attenuates the true meaning. It is the authors’ 
argument that this dilution is possibly one of the reasons why 
people have a limited understanding of it and tend to be 
indifferent towards the practice, hence why the authors have 
been reluctant to use the abbreviation for this article. 
 
Another popular misconceived term is referring to female 
genital mutilation as “female circumcision”, which does not 
accurately depict the reality of what it is. In addition, it gives 
the impression that it is a similar practice to “the more 
familiar male circumcision”29, which is said to be lawful and 
possessing numerous health benefits. It “is not the same as its 

																																																								
28 United Nations website, 'International Day of Zero Tolerance for Female 
Genital Mutilation: Background’ (6th February 2016) 
http://www.un.org/en/events/femalegenitalmutilationday/background.shtml 
[accessed 25.02.2016]. 
29 Marc F. Bellemare, Interview with Bettina Shell-Duncan, Pioneer of Research on Female 
Genital Cutting (April 15, 2015) - http://marcfbellemare.com/wordpress/10837 
[Accessed on 12.02.2016]. 
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imposition on a helpless infant, to whom it does not offer any 
advantages, and to whom it is thus undesirable and 
threatening”30. Further, Bettina Shell-Duncan, a professor in 
anthropology at the University of Washington suggests using 
the term “cutting” rather than “mutilation”31. Emphasis is 
placed on the choice of word in order to give a better 
understanding of the barbaric act and a better 
understanding of what it is not.  
 
Another commonly held belief is that female genital 
mutilation is carried out for cultural, religious and social 
reasons within certain ethnic families and communities. In 
other words, that it is an Islamic problem, or a longstanding 
African tradition, which is not entirely accurate. Although 
this practice is prevalent amongst Muslims32, it is not set out 
in the Qu‘ran. Its existence is said to predate Prophet 
Muhammad and Islam and is practised by people from 
different religious backgrounds. With regard to female 
genital mutilation being a longstanding African tradition, 
although it is longstanding, it is not exclusively an African 
tradition. While dominant in remote places in North-Eastern 
and Eastern Africa, it also takes place in the Middle East, in 
South-East Asia and also among migrants in Europe, 
Australia and America. A case in point is Indonesia where 

																																																								
30 Barnes-Dean Virginia Lee, Clitoridectomy and Infibulation, Cultural Survival 
Quarterly 9, no. 2 (1985): 26-30. 
31 Bettina Shell-Duncan, From Health to Human Rights: Female Genital Cutting and the 
Politics of Intervention, American Anthropological Association (2008). 
32 As illustrated above, this practice is highly concentrated in countries where 
Islam is the main religion. Egypt and Somalia for instance prevalence is highest 
among Muslim girls and women (see UNICEF Statistics, Female Genital 
Mutilation/Cutting: A statistical overview and exploration of the dynamics of change, Jul 22 
2013; accessed on 01.07.2016 
http://data.unicef.org/corecode/uploads/document6/uploaded_pdfs/corecode
/FGMC_Lo_res_Final_26.pdf) 



B.P.P.H.R.J.            Female Genital Mutilation 2016     Vol. 7 
	

 
 
16 

female genital mutilation is known as “sunat perempuan”33 in 
Bahasa (Indonesian) and is carried out annually as a 
ceremony where it is performed on hundreds of girls. 
Another example is “in Britain, in the second half of the 
nineteenth century doctors performed ‘clitoridectomies’ – 
the removal of the clitoris – on women explicitly to eradicate 
elements of female libido”34. As such, it is indelicate to 
perceive the practice as specific to a culture or region. 
 
Thus, beyond the cultural importance which many give to 
Female Genital Mutilation, its diluted understanding and 
misconception has left it largely in the dark as a Third World 
problem. 
 
 
The United Kingdom as a case study 
 
Several countries, such as Benin, France, the United 
Kingdom and South Africa, have taken an active approach 
by criminalising female genital mutilation as a way to 
eradicate it. 
 
The United Kingdom, in particular, has witnessed three 
statutes to date in its mission to do so35. The Female Genital 

																																																								
33 Abigail Haworth, The day I saw 248 girls suffering genital mutilation, The Guardian, 
November 2012. [Accessed 14.02.2016] - 
http://www.theguardian.com/society/2012/nov/18/female-genital-mutilation-
circumcision-indonesia 
34 Agnes Arnold-Forster, Clitoridectomies: Female Genital Mutilation c.1860-2014, 
Notches, November 2014. [Accessed on 16.02.2016] - 
http://notchesblog.com/2014/11/18/clitoridectomies-female-genital-
mutilation-c-1860-2014/  
35 The Prohibition of Female Circumcision Act 1985, which was later repealed 
by the Female Genital Mutilation Act 2003. The latest statute is the Serious 
Crime Act 2015. 
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Mutilation Act 2003 increased the term of imprisonment for 
carrying out female genital mutilation on a female 36 from 5 
years to 14 years on indictment. This has been retained in 
the Serious Crimes Act 2015, (“SCA 2015”) and has 
welcomingly been strengthened by the introduction of a new 
offence targeting parents of girls below the age of 16 who 
failed to protect them from the risk of female genital 
mutilation37. However, up until the date of writing this 
article, there have been no successful prosecutions on the 
practice. This is a very worrying fact given the statistics of 
female genital mutilation in the UK, as mentioned in the 
introduction, and one is left wondering why.  
 
Her Majesty’s Inspectorate of Constabulary’s (“HMIC”) 
2015 report on the police response to honour-based 
violence, forced marriage and female genital mutilation38 
found that despite police officers being aware of the 
problem, its sensitivity and taboo as a topic meant that 
silence was the most substantial obstacle in identifying 
victims. What is more, it was discovered that since 2012, the 
police referred only 15 cases to the Crown Prosecution 
Service of which 14 failed to see further action carried out39. 
Despite educational agendas being conducted to raise 
awareness of the issue40, victims are remaining silent and not 

																																																								
36 Which included women: s6(1) 2003 Act 
37 s.72 Serious Crimes Act 2015 
38 HMIC, The depths of dishonour: Hidden voices and shameful crimes: An inspection of the 
police response to honour-based violence, forced marriage and female genital mutilation, 
December 2015, https://www.justiceinspectorates.gov.uk/hmic/wp-
content/uploads/the-depths-of-dishonour.pdf [Accessed 25.02.2016]. 
39 Ibid at paragraph 3.8 
40 Michael Jefferson, 'FGM/Cutting: Contextualising Recent Legal 
Developments' [2015] 79(411) Journal of Criminal Law; Hajra Rahim, 'FGM a 
more urgent women's rights issue than equal pay, research finds' (FGM, 6th 
February) http://www.theguardian.com/society/2016/feb/06/fgm-is-a-more-
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enough action is being taken by relevant authorities. The 
2015 HMIC report was the first made into discovering how 
the police force is responding to such crimes, which is 
unsatisfactory to say the least given the seriousness of the 
practice and its consequences. 
 
Notably, the SCA 2015 has introduced new and much 
needed provisions, including an extended protection to 
females both habitually and permanently resident in the 
United Kingdom41, and imposing a duty on healthcare 
professionals and teachers to report instances of female 
genital mutilation on girls below the age of 18 to the police. 
More significantly, female genital mutilation protection 
orders introduced in s.73 SCA 2015 have the potential to 
tackle the danger of girls being taken out of the UK to have 
the procedure carried out42. However, as with the HMIC 
report, these provisions are long overdue. It appears that a 
curative rather than preventive approach was being taken up 
until recently and it is difficult to find consolation in this 
given the grotesque violation of the human rights of children 
and women involved.  
 
The UK’s approach can be said to stand as an example of 
how difficult the mission to eradicate female genital 
mutilation is and how constant vigorous action is required 
rather than legislation alone43. Education, training, guidance 
and encouragement on victims to speak out should be a 

																																																																																																																
urgent-womens-rights-issue-than-equal-pay-research-finds [accessed 
25.02.2016]. 
41 s.70(1) Serious Crimes Act 2015 
42 Cris McCurley, 'FGM: why prosecutions are not the answer' [2015] 
November, Legal Action. 
43 Michael Jefferson, 'FGM/Cutting: Contextualising Recent Legal 
Developments' [2015] 79(411) Journal of Criminal Law. 
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focus as well as recognition that it is not just a third world 
issue any more. 
 
 
Conclusion 
 
It is apparent that female genital mutilation is an illustrative 
example of the tension between culture and human rights. 
Undoubtedly, there are several other practices where this 
tension exists, for example, breast ironing44 and forced 
marriages. Nonetheless, it is important to stress at this point 
that while the supposed justifications for female genital 
mutilation are diverse, it cannot be denied that this practice 
is inhumane and one justified with unfounded, ignorant 
beliefs and false benefits. Quite rightly, it is being referred to 
as a form of child abuse. It has too long been seen as a Third 
World problem and requires more intervention, not just by 
the law but also from society. 

 
 
 
 
 
 
 

																																																								
44 Chest/breast flattening: a procedure whereby “hot objects, including stones 
and hammers, are used to pound and beat girls’ breasts to stop them growing, in 
the belief it makes them less desirable to men and discourages premarital 
pregnancy” UK News, What is breast ironing and how common is it in Britain? Apr 12, 
2016 [accessed 01.07.2016] see  http://www.theweek.co.uk/71429/what-is-
breast-ironing-and-how-common-is-it-in-britain 
 



B.P.P.H.R.J.            Female Genital Mutilation 2016     Vol. 7 
	

 
 
20 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



[2016]                   BPP Human Rights Law Journal                  Vol. 7 
 
	

21 
 

 
A MOST RADICAL RECOMMENDATION? 
SHOULD INTERCEPTION WARRANTS BE 

JUDICIALLY AUTHORISED OR DOES 
THERE NEED TO BE DEMOCRATIC 

ACCOUNTABILITY? 
 

Sam Clarke 
 
 

Introduction 
 

S TECHNOLOGY ADVANCES, OUR LIVES ARE  
increasingly lived online.  The sharing of stories, family 

photographs and private political opinions has escaped the 
warm confines of a living room, and what would be fleeting 
comments, dissolved in all but the memory of the listener, 
are now stored indefinitely on a server.  Respect for our 
privacy in these affairs from the eyes of government is 
desirable.  At the same time, conversations of a more 
malicious nature have ventured online.  The coordination of 
terrorist groups, discussions between organised crime 
networks and the sharing of indecent images of children 
have thus dimmed to traditional methods of surveillance.  It 
is the responsibility of government to protect us from the 
threats these conversations pose.  Surveillance of private 
communications is often a necessary measure to do so.  The 
Draft Investigatory Powers Bill45 (“the Bill”), published in 
November 2015, presents an opportunity to balance the 

																																																								
45 Draft Investigatory Powers Bill (November 2015), Crown: London 
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need to extend investigatory powers to protect our safety and 
our rights for the state to respect our online privacy. 
 
This essay will examine one of the measures proposed by the 
Bill, the authorisation of interception warrants by a Judicial 
Commissioner, a task currently performed personally by the 
Secretary of State.  This essay will argue that the 
authorisation of interception warrants by an independent 
arbiter is a welcome change as it improves transparency and 
increases trust in government surveillance of private 
communication.  However, judicial authorisation poses a 
problem when assessing the proportionality of an 
interference with privacy in the interests of national security 
as such decisions should arguably draw legitimacy from an 
elected figure.  This problem can be reduced by Judicial 
Commissioners adopting a restrained approach when 
venturing into the territory of the executive.  This essay is 
deliberately limited to establishing who should be 
accountable for the authorisation of interception warrants 
on the basis of their constitutional legitimacy; it does not 
enter debates about which of the respective authorities 
would have greater expertise in understanding the relevant 
information or be better resourced to issue interception 
warrants.  The author sees constitutional legitimacy as the 
most important factor in deciding whether interception 
warrants should be judicially authorised, as expertise and 
resources can be acquired whereas constitutional legitimacy 
cannot. 
 
 
The legality of interception 
 
The Guide to the Bill describes interception as  ‘the making 
available of the content of a communication – such as a telephone call, 
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email or social media message – in the course of its transmission or 
while stored on a telecommunications system’.46  This includes 
communications stored on a ‘telecommunications system’, such as 
a voicemail stored on a telephone,47 or emails stored on a 
server.  Consequently, the majority of our online 
communications are vulnerable to interception. 
 
Our respect for privacy in this area is enshrined in Article 8 
of the European Convention on Human Rights (ECHR), 
incorporated into domestic law by the Human Rights Act 
1998.  This protects the ‘right to respect for private and family life’.  
Interception of communications directly interferes with two 
interests protected in Article 8, private life and 
communications.  However, as Article 8 is a qualified right 
interception can be justified if it is in accordance with the 
law, in pursuit of one of the legitimate aims specified in 
Article 8(2), and ‘necessary in a democratic society’.  Interception 
warrants, according to the Bill, may only be issued if they 
are either in the interests of national security, for the purpose 
of detecting and preventing serious crime, or in the interests 
of the economic well-being of the United Kingdom so far as 
those interests are also relevant to the interests of national 
security.48  These are legitimate aims for the purpose of 
Article 8(2) ECHR.  To determine whether an interference 
with Article 8 is necessary in a democratic society, the 
proportionality of the interference must be measured.  There 
is therefore a tension between national security and privacy 
rights.  The focus of this essay is to establish who is best 
suited to address this tension. 
 

																																																								
46 ‘Guide to Powers and Safeguards’, Draft Investigatory Powers Bill, p. 8 
47 R v Coulson and another [2013] EWCA Crim. 1026 
48 S 14 (3) (a)-(d) Draft Investigatory Powers Bill 
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The benefits of an independent authority 
 
Judicial Commissioners, by virtue of their independence, are 
well suited to protecting an individual’s Article 8 rights.  This 
is because they are not democratically accountable, and as 
such their opinion, at least in theory, is not swayed by the 
political mood.  This offers a strong protection for the rights 
of an individual, which are often unpopular when protecting 
these rights is perceived as a threat by the majority.  For 
rights to have any meaning, they should not be waived in 
favour of popular opinion.  David Anderson QC, in his 
report reviewing existing surveillance law,49 stresses that 
public consent to intrusive laws depends on people trusting 
authorities not to needlessly spy on them as well as keep 
them safe.  This requires knowledge, at least in outline, of 
what powers are liable to be used and visible authorisation 
mechanisms in which the wider public can have 
confidence.50  
 
There is a lack of trust in the executive to authorise 
warrants.  The Bingham Centre for Rule of Law regards 
government ministers, by virtue of their democratic 
accountability, as not constitutionally appropriate for 
warrant authorisation.51  They are likely to give weight to 
broader political considerations at the expense of the Article 
8 rights in question.  As ministers are accountable to 
Parliament for the agencies to which they authorise 
interception warrants, they are not sufficiently independent.  
There is therefore a risk that this lack of independence 

																																																								
49 D. Anderson QC, A Question of Trust (2014), Crown: London 
50 A Question of Trust, p. 245 
51 Bingham Centre for the Rule of Law, Submission to the Investigatory Powers Review, 
(2014), p.9 
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would compromise the rights of minority groups who may 
not be seen favourably by the majority.    
 
 
The “democratic accountability” argument 
 
However, the judiciary’s competence to make decisions on 
proportionality does not usually extend to national security 
measures.  Under the UK constitution, these decisions are 
instead entrusted to the executive.  Justifying this position, 
Lord Hoffman states that 
 
‘Such decisions, with serious potential results for the community, require 
a legitimacy which can be conferred only by entrusting them to persons 
responsible to the community through the democratic process.  If people 
are to accept such decisions, they must be made by persons whom the 
people have elected and whom they can remove.’52 
 
In 2014, 31% of interception warrants were issued on the 
basis of national security.53  Interception arguably requires 
this legitimacy as the assessment of an interception warrant 
as disproportionate could result in national security disaster 
that could have been prevented had the proportionality of 
the warrant been decided otherwise.  Proponents of this 
democratic accountability argument would therefore argue 
that the Secretary of State is the constitutionally legitimate 
choice precisely because she can take into account the wider 
political context and is democratically accountable. 
 
Furthermore, the extent to which it is in the national interest 
for Article 8 rights to be interfered with can change 
																																																								
52  Secretary of State for the Home Department v Rehman [2001] UKHL 47 
53 A Question of Trust (2014), p.28 



B.P.P.H.R.J.             A Most Radical Recommendation?     Vol. 7 
	

 
 
26 

depending on the mood of the people.  Lord Justice Laws 
notes that assessing the proportionality of national security 
measures against Article 8 rights poses a particular problem 
for the judiciary, as  
 
‘When the judges enter into the [territory of government], the armoury of 
principles by which they wield the law cannot help them.  What works 
in that territory is a utilitarian perception of the general interest, and that 
is not the judges’ métier.’54 

 
Opinions on the extent to which people welcome 
interception into their private lives are often polarised and 
can be affected by a range of factors, such as the height of 
national security concerns at the time, or perhaps even the 
age of the individual asked. This reinforces the argument 
that such interference is a political debate.   
 
The controversy surrounding “bulk interception warrants” 
serves as a prime example of this polarisation. These are 
warrants issued against servers to obtain vast amounts of 
indiscriminate communications, which can then be subject 
to a targeted examination. Bulk interception accounts for 
55% of the intelligence reports GCHQ produces,55 and is 
the only means by which GCHQ can obtain the required 
information to develop effective responses to cyber-attacks.56  
Some view the benefits to security that bulk interception 
provides as outweighing the interference with the rights of 
the many57 – the ‘actual’ interference with the vast majority 

																																																								
54 Lord Laws, The Good Constitution (4 May 2012), Sir David Williams Lecture, 
Cambridge  
55 Evidence from GCHQ (April 2015) in A Question of Trust, p. 128  
56 Ibid 
57 Intelligence and Security Committee of Parliament (ISC), Privacy and Security: A 
modern and transparent legal framework (2015), Crown: London, p.4 
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of communications being negligible. For others, the fact that 
‘potentially millions of people’s communications are interfered with for 
the sake of obtaining a particular external communication seems to be 
fundamentally at odds with the very concept of proportionality itself’.58 
A Judicial Commissioner lacks the constitutional legitimacy 
to address this conflict of values as they cannot legitimately 
reflect the political mood of the public, whereas a 
democratically elected authority can. 
 
The advantages of a democratically accountable authority 
are weakened by criticisms noted by David Anderson QC.  
He notes that the Secretary of State is rarely, if ever, held 
politically accountable for issuing warrants. This is due to 
the fact that (1) intercepted material is inadmissible as 
evidence in court, (2) it is a criminal offence for ’any person 
holding office under the crown’ to disclose the authorisation of an 
interception warrant unless authorised to do so for certain 
limited purposes, none of which appear to entail disclosure 
to parliament or the public,59 and (3) ministers adopt a 
‘neither confirm nor deny’ approach to any questions 
regarding potentially intercepted material. This is a powerful 
criticism as under these conditions it is difficult to see how a 
minister could be held accountable for the 
maladministration of a warrant.  However, this does not 
fully resolve the problem.  That democratic accountability is 
not an effective check and balance does not grant Judicial 
Commissioners political legitimacy.   
 
 

																																																								
58 Submission to the Investigatory Powers Review, (2014), p.13 
59 Section 19 Regulation of Investigatory Powers Act 2000.   Analysis of this 
provision Submission to the Investigatory Powers Review, p. 7.  This offence is 
replicated in Draft Investigatory Powers Bill 
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Judicial authorisation as the preferable alternative 
 
Judicial authorisation is, nevertheless, the preferable 
alternative despite the difficulties the democratic 
accountability argument poses.  The lack of effective 
accountability for executive authorisation is a concern.  
Further, national security measures account for a minority of 
interception warrants, albeit a significant one.   68% of 
interception warrants in 2014 were issued on the basis of 
prevention and detection of crime.60 These issues fall more 
comfortably within the remit of Judicial Commissioners, as 
the overall consequences of maladministration affect people, 
rather than communities, and the issues are less politically 
charged.   
 
Regarding national security threats, a Judicial 
Commissioner’s lack of democratic accountability can be 
mitigated by adopting a deferential approach to these issues. 
This would see Judicial Commissioners declining to make 
judgments on matters when, as Lord Laws puts it, the 
principles of law which they wield cannot help them and 
instead entrusting these decisions to the Secretary of State.  
There may be concern with this approach that it leaves the 
system open to abuse; the Secretary of State claiming a 
‘national security threat’ to escape the review of an 
interception warrant.  However, as it would be the position 
of Judicial Commissioners to decide which particular 
decisions are not within their competence, only issues which 
are genuinely political in nature would be deferred to the 
Secretary of State.  Further, it is hoped that the review of a 
Judicial Commissioner, whilst refraining from making 
political decisions, would encourage the Secretary of State 
																																																								
60 A Question of Trust (2014), p.28 
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when issuing a warrant to adhere to proportionality 
principles in all proposed warrants.   
 
 
Conclusion 
 
Interception warrants require an assessment of their 
proportionality in interfering with an individual’s right to 
privacy.  The independence of a Judicial Commissioner 
leaves them best placed to determine the proportionality of 
these warrants, as they are less likely to prioritise political 
concerns over the rights of an individual.  Their legitimacy 
is, however, less straightforward when assessing the 
proportionality of warrants in the interest of national 
security, which account for a significant minority of 
interception warrants.  Whilst the ultimate assessment of 
national security measures should be reserved for the 
executive as it is democratically elected, the executive is not 
sufficiently accountable as there is no available check for 
abuse. Judicial Commissioners are better placed to 
determine when an executive decision is required. Treated 
with necessary caution, judicial authorisation can provide 
the accountability needed to instil trust in intrusive 
surveillance powers, whilst limiting intrusions into political 
decisions 
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LET’S TALK ABOUT (TRANS)SEX, BABY 

 
Olivia Duffield 

  
 

N THE PAST THREE YEARS THERE HAVE BEEN A SPATE  
of convictions in the United Kingdom against individuals 

accused of obtaining consent for sexual acts by deceiving 
their sexual partners as to their biological sex.61 The cases 
highlight the continued lack of understanding of the 
emotional and mental issues faced by those who identify as a 
gender different to the one they were assigned at birth. 
 
This article argues that the current position of the law is that 
being transgender is an act of ‘active’ deception capable of 
vitiating consent and attracting criminal liability for 
otherwise consensual sexual acts. This position is inherently 
discriminatory because it places a burden on transgender 
persons to reveal intimate details about their private life, 
without requiring non-transgendered to do the same. I will 
argue that the courts perpetuate this discriminatory position 
by erecting a distinction between non-disclosure and active 
deception which, in the context of transgenders, loses all 
substance as a safeguard from prosecution.  
 
 
 
 
																																																								
61 R v Gayle Newland [2015] Chester Crown Court, unreported; McNally v R 
[2013] EWCA Crim 1051; Lord Advocate v Christopher Wilson [2013], unreported;  
R v Kyran Lee (Mason) [2015] Lincoln Crown Court, unreported  

I 
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The law on sex and gender  
 
The law of England and Wales accepts that sex and gender 
are distinct. The Gender Recognition Act (GRA) 2004 
provides that persons over the age of 18 may legally change 
their gender by obtaining a Gender Recognition Certificate. 
62 Section 9 of the Act provides:  
 
'Where a full gender recognition certificate is issued to a person, the 
person’s gender becomes for all purposes the acquired gender (so that, if 
the acquired gender is the male gender, the person’s sex becomes that of a 
man…)' 
Section 3(3) of that Act makes clear that sex reassignment 
surgery is neither necessary nor sufficient to acquire a gender 
recognition certificate. It is not within the scope of this 
article to discuss issues relating to the evidential burden of 
proving you are living as a certain gender, but suffice to say it 
is a time-consuming and expensive process. 
 
The starting point should thus be this: living in a gender that 
does not match the one that is usually associated with your 
anatomical sex is not an act of deception.  
 
 
The case of McNally: blurring the lines between 
non-disclosure and active deception  
  
In McNally it was made clear that while not all sexual 
consent obtained by deception is invalid, deceiving a sexual 
partner about your sex can be.63 
 

																																																								
62 Gender Recognition Act 2004 s.1  
63 McNally v R [2013] EWCA Crim 1051 [27]  
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McNally met the complainant ('M') through a social 
networking game 'Habbo' using a male avatar. McNally was 
13 at the time and the complainant was 12 -13. The internet 
relationship developed over three years. The couple engaged 
in phone sex, and when they met in person just after M’s 
16th birthday there were multiple instances of oral and 
digital penetration (always of M). Throughout this time M 
believed McNally to be male. McNally was eventually 
confronted by M’s mother about being biologically female. 
On 4 December 2012 McNally pleaded guilty to six counts 
of assault by penetration contrary to s.2 of the Sexual 
Offences Act 2003 ('SOA'). She was sentenced to three years 
detention, which was reduced to a term of 9 months 
detention suspended for two years on appeal.64 
 
McNally was convicted using section 74 of the SOA, which 
provides the definition of consent as agreement by choice 
where the person has the freedom and capacity to make that 
choice.65 The courts have used s.74 to uphold convictions 
where defendants have obtained consent by deception; 
however, it is clear from case law that deceptions as to 
qualities and attributes such as age and wealth will 
“obviously not be sufficient to vitiate consent”.66 In the case 
of R v EB the court held that non-disclosure of HIV positive 
status was also “not relevant to the issue of consent under 
section 74”67. On the other hand, in the cases of R(F) v 
DPP68 and Assange v Swedish Prosecution Authority69 , the court 

																																																								
64 McNally v R [2013] EWCA Crim 1051 [1] - [11]  
65 Sexual Offences Act 2003, s.74  
66 McNally v R [2013] EWCA Crim 1051 [25]  
67 R v EB [2006] EWCA Crim 2945 (CA) [21] 
68 R(F) v DPP [2013] EWHC 945 (Admin). The complainant gave consent on the 
condition that the defendant would ejaculate outside the body.  
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upheld convictions where consent was given on the 
condition of a premise that, at the time of the consent, was 
false. In McNally the latter two cases were characterised as 
cases involving “active deception”70. By characterising the 
two cases (and subsequently McNally) in that way, and 
distinguishing them from EB, the court erected a distinction 
between non-disclosure and “active deception”. Thus, the 
judicial approach in McNally was that the complainant 
consented to sex on the premise that McNally was male and 
her freedom to choose whether or not to have a sexual 
encounter with a girl was removed by McNally’s 
deception.71  
 
What is concerning about the judicial approach in McNally is 
that the distinction between non-disclosure and active 
deception is illusory for transgender defendants. The court 
found in McNally that the defendant had experienced 
“confusion surrounding her gender identity”72 and the pre-
sentence report detailed a history of self-harm. Mental 
health difficulties and self-harm are, unfortunately, a 
common feature of the transperson’s experience. The case 
was complicated by the fact that the defendant asserted a 
female gender identity at trial; however, given the well-
documented mental health issues linked to gender confusion, 
it is arguably unsurprising that McNally would “retreat into 
normalcy” faced with criminal prosecution and media 
persecution.73  
																																																																																																																
69 Assange v Swedish Prosecution Authority [2011] EWHC 2849 (Admin). The 
complainant gave consent on the condition that the defendant would wear a 
condom.  
70 McNally v R [2013] EWCA Crim 1051 [21]  
71 Ibid at [26] 
72 McNally v R [2013] EWCA Crim 1051 [47] 
73 Alex Sharpe, “Criminalising Sexual Intimacy: Transgender Defendants and 
the Legal Construction of Non-Consent” [2014] Criminal Law Review 207 - 223 
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The characterisation of the defendant as deceptive is a 
dangerous failure to appreciate the transgender experience. 
It is hard to pin-point exactly what led the court to conclude 
that McNally had actively or deliberately deceived the 
complainant. Two things are clear though: a) it does not take 
much in terms of a defendant’s conduct and/or speech 
before non-disclosure of gender history becomes active 
deception; b) those so-called ‘deceptive’ acts suggest that 
transgender people are engaged in a form of pretence. For 
example, the court refers to McNally talking about “putting 
it in” as an example of intentional deception as to having a 
penis. The problem is that for a transgender man this is not 
a deception, and this position is recognised by the law - s.9 of 
the GRA 2004 is clear that “if the acquired gender is the male 
gender, the person’s sex becomes that of a man” for all purposes. 
This really gets to the crux of prosecution on the basis of 
deception as to sex, or “gender deception” as the court in 
McNally referred to it. There is no deception - the 
complainant believes and consents on the basis that they are 
having sexual relations with a man, and the defendant is in 
the language of the GRA of the male gender and male sex 
for all purposes.  
 
The obvious barrier is the presence or rather absence of a 
Gender Recognition Certificate (GRC). This is evident from 
the CPS guidelines which state that one of the evidential 
considerations that must inform their decision to prosecute is 
the transgender suspect’s position in relation to the GRA.74 
As Matthew Scott points out, this leaves us in a situation 
whereby precisely the same act and same factual deceptions 
could attract a lengthy prison sentence on the one hand or 
																																																								
74 
http://www.cps.gov.uk/legal/p_to_r/rape_and_sexual_offences/consent/#b01 
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(presumably) no criminal liability at all on the other - all 
hinging on whether the defendant has the means, will and 
support to obtain a GRC.75 The CPS guidelines further state 
that consideration should be given to “all the surrounding 
circumstances including: how the suspect perceives his/her 
gender; what steps, if any, he/she has taken to live as his/her 
chosen identity; and what steps, if any, he/she has taken to 
acquire a new gender status”.76 Unfortunately the case of 
Kyran Lee is a stark example of the failure of the CPS to 
follow its own guidelines77. Kyran identifies as a man, and 
has done so since age 15 (10 years prior to his prosecution); 
he had changed his name legally, been accepted into a 
Gender Identity Clinic treatment programme and 
undertaken reassignment surgery.78 Kyran was prosecuted 
on the same basis as McNally, but Kyran’s case is far more 
difficult to accept as deception than McNally: the 
complainant assumed Kyran to be a man, and Kyran was - 
for all purposes - a man. 
 
 
Sexual autonomy, harm and Article 8 rights 
 
The Law Commission viewed that prosecution of 
transgender suspects on the basis discussed throughout this 

																																																								
75 Matthew Scott, ‘The law on transsexual sex has lost touch with humanity and 
common sense’ (Barrister Blogger, 2014) 
<http://barristerblogger.com/2015/12/17/the-law-on-transsexual-sex-has-lost-
touch-with-humanity-and-common-sense/#sdfootnote4sym>  
76 
http://www.cps.gov.uk/legal/p_to_r/rape_and_sexual_offences/consent/#b01 
77 R v Kyran Lee (Mason) [2015] Lincoln Crown Court, unreported.  
78 Alex Sharpe, “The Dark Truth Behind the Convictions for ‘Gender Fraud’” 
<http://www.newstatesman.com/politics/feminism/2015/12/dark-truth-
behind-convictions-gender-fraud> 
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article would be incompatible with Article 8 of the ECHR79, 
which guarantees the right to privacy.80 The phrase “private 
and family life” in Article 8 has been interpreted widely, and 
held to include “the right to control the dissemination of 
information about one’s private life”.81 If failing to tell your 
sexual partner that you are transgender is an act of active 
deception, then there is clearly a legal obligation to disclose 
this highly private information.  
 
Not only is it highly private information, but disclosing 
gender history - and that you are transgender - exposes the 
person to considerable and well-documented risk of harm.82 
The harm comes in the form of bullying at school, 
discrimination at work,83 ridicule by the media, rejection in 
some cultures and physical violence.  This is usually on top 
of the internal emotional and mental difficulties; the mental 
health charity PACE published a survey in 2014 showing 
that 48% of transpeople under 26 said they had attempted 
suicide.84 So what is the justification for obliging disclosure? 
Article 8(2) provides that a state can legally intervene with 
Article 8 rights for “the protection of the rights and freedoms 

																																																								
79 Article 8 of the European Convention on Human Rights (1950) 
80 Law Commission, Consent in Sex Offences: A Policy Paper: Appendix C of 
Setting the Boundaries vol 2 (London: Home Office, 2000) para 5.32). It should 
be noted that the comments were confined to those transgender people who had 
undergone reassignment surgery, and was written pre-GRA. However, given 
that the GRA recognises that gender is not contingent on surgery the principle 
should hold. 
81 Campbell v Mirror Group Newspapers [2004] 2 AC 457 at [para 51] (Lord 
Hoffman)  
82 Alex Sharpe, “Criminalising Sexual Intimacy: Transgender Defendants and 
the Legal Construction of Non-Consent” [2014] Criminal Law Review 207 -223 
83 http://www.theguardian.com/lifeandstyle/2010/aug/25/transsexual-people-
sex-work 
84 http://www.theguardian.com/society/2014/nov/19/young-transgender-
suicide-attempts-survey 
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of others”.85 The right in this case is sexual autonomy, which 
the statutory definition of consent in s.74 is designed to 
protect.86 We know from case law that sexual autonomy is 
not an unlimited right; the question is why sexual autonomy 
trumps the right to privacy when it comes transpersons? If 
the deciding factor is one of consequential harm then it is 
almost impossible to reconcile the decision in EB, as non-
disclosure of HIV positive status exposes the complainant to 
clear physical harm. The answer may be that the question 
simply has not been given due consideration, but it is argued 
that if the element of consequential harm is removed it is 
difficult to see what could justify such a severe interference 
with transgender rights. 
 
 
Conclusion  
 
The unfortunate reality is that the position of the law reflects 
wider societal failures to accept transpersons. The 
complainants in the cases that resulted in prosecution felt 
deceived, and many described feeling violated, when they 
discovered the gender history of their sexual partner. I do 
not wish to diminish those feelings; however the law should 
not condone criminal sanctions as a proportionate response. 
The CPS and judges are in a position to foster greater 
understanding of the transgender experience until the public 
and Parliament can catch up. What must be understood is 
this: 'when a transgender person has transitioned and is living as their 
authentic gender - that is their truth.'87 There is no form of 
deception, active or otherwise. 

																																																								
85 Article 8(2) of the European Convention on Human Rights (1950)  
86 Blackstones Criminal Practice (26th edn, 2016) B3.19  
87 http://www.glaad.org/transgender/allies 
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THE UK’S FLAWED STANCE ON PRISONER 

SUFFRAGE  
 

Andrew Hall  

 
Introduction 
 

INCE 2005, THE EUROPEAN COURT OF HUMAN  
Rights (“ECtHR”) has repeatedly held that section 3 of 

the Representation of the People Act 1983 (“ROPA”)88, which 
prohibits convicted prisoners from voting whilst they are in 
prison, is contrary to Article 3 of the First Protocol (P1A3) to 
the European Convention on Human Rights (“ECHR”), the right 
to free elections.89  Despite these findings the UK has failed 
to take any action to remedy the situation; Prime Minister 
David Cameron perhaps best summed up this reluctance 
when he told Parliament that it makes him ‘physically ill even to 
contemplate having to give the vote to anyone who is in prison.'90  
Nonetheless, the UK is yet to put forward a credible 
argument as to why the current practice is justified under the 
ECHR, and has accordingly created a significant amount of 

																																																								
88 The ECtHR has also found that the legislation relating to the election of the 
Parliaments of the EU and devolved nations to be incompatible with P1A3.  The 
relevant pieces of legislation are: Section 8 of the European Parliamentary 
Elections Act 2002, Section 11 of the Scotland Act 1998, Section 12 of the 
Government of Wales Act 2006, and Section 34 Northern Ireland Act 1998. 
89 See: Hirst v The United Kingdom (No.2), App. No. 74025/01 (2006) 42 E.H.R.R. 
41, Greens and MT v United Kingdom (2011) 53 E.H.R.R. 21, and Firth and Others v 
United Kingdom, Application nos. 47784/09, 12 August 2014, and most recently, 
McHugh and Others v United Kingdom. 
90 HC Deb., 03/11/2010, vol. 517 col. 903, at col. 921. 
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tension between itself and Strasbourg.91  This paper looks to 
examine the arguments used by the UK to justify its current 
practice and expose the weaknesses within them. 

 
Qualifying P1A3 
 
The text of P1A3 does not establish how, or whether, P1A3 
is qualified, however the ECtHR has accepted that the right 
is not absolute.92  Accordingly, the court has developed a 
three stage test which stipulates that any restriction on the 
Article must: (1) not impair the very essence of the right; (2) 
be imposed in the pursuit of a legitimate aim; and (3) not be 
disproportionate to this aim.93  Despite this, later cases 
reveal that the first ground has had little attention in the 
ECtHR’s analysis; accordingly it is not considered further 
here.94   
 
In relation to the legitimate aims served by 
disenfranchisement, only a few purposes have been relied 
upon, including: (1) the prevention of crime; (2) enhancing 
civic responsibility; (3) an incentive to promote citizen-like 

																																																								
91 See: Joint Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: 
Session 2013–14’, HL Paper 103, HC 924, 18 December 2013, paragraph 109. 
92 The absence of guidance was said to have left “room for implied limitations” – See 
Mathieu-Mohin and Clerfayt v Belgium, App. No. 9267/81, (1988) 10 E.H.R.R. 1, 
paragraph 52. 
93 Originally set out in Mathieu-Mohin and Clerfayt v Belgium, App. No. 9267/81, 
(1988) 10 E.H.R.R. 1.  The test has been greatly expanded on in the subsequent 
case law, particularly in the cases of Hirst v The United Kingdom (No.2), App. No. 
74025/01, (2006) 42 E.H.R.R. 41, and Scoppola v Italy (No.3) Application no. 
126/05 [2013] 1 Costs L.O. 62. 
94 The limited guidance provided on the first limb has stated that qualifications 
should not depart from the principles of universal suffrage and that there should 
be a presumption of inclusion with regard to suffrage, see Hirst v The United 
Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, paragraph 59. 
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conduct; and (4) to preserve the proper functioning of a 
democratic regime.95  The ECtHR has accepted all of these 
aims, despite serious concerns regarding the efficacy of 
disenfranchisement to achieve at least aims (1)-(3) 96, 
concluding that a wide range of purposes may be suitable.97  
The balancing exercise imposed by the third limb is 
informed by the vital importance that human rights law in 
general attaches to democracy.   Accordingly, the ECtHR 
regards disenfranchisement as a severe measure, not to be 
resorted to lightly, requiring a ‘discernible and sufficient link 
between the sanction and the conduct and circumstances of the individual 
concerned.’98 

 
Legitimate aim(s) 
 
The UK has relied upon two legitimate aims: (1) to prevent 
crime by sanctioning conduct; and (2) to enhance civic 
responsibility.99  As these aims have been accepted by the 
ECtHR this paper only offers two points to consider.100  
Firstly, in order to act as a deterrent, there must be an 
awareness of prisoner disenfranchisement and, crucially, this 
must be perceived as a punishment.  As noted by Paul 

																																																								
95 The first three were considered in Hirst v The United Kingdom (No.2) (2006) 42 
E.H.R.R. 41, paragraph 74, and the last in Scoppola v Italy (No.3) Application no. 
126/05 [2013] 1 Costs L.O. 62, paragraph 91. 
96 Hirst v The United Kingdom (No.2, App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
paragraph 75. 
97 Hirst v The United Kingdom (No.2) (2006) 42 E.H.R.R. 41, paragraph 74. 
98 Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
paragraph 71. 
99 Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
page 868, paragraph 74. 
100 For a more detailed discussion see Sauvé v Canada [2002] 3 S.C.R. 519. 
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McDowell101, this seems unlikely; he told Parliament that the 
‘idea that, somehow, removing the right to vote or not providing the right 
to vote for prisoners would be perceived by those prisoners as a 
punishment is not reality.’102  Secondly, ROPA may be counter-
productive to the aim of enhancing civic responsibility, as 
‘[d]epriving at-risk individuals of their sense of collective identity and 
membership in the community is unlikely to instil a sense of 
responsibility and community identity, while the right to participate in 
voting helps teach democratic values and social responsibility’.103   

 
Proportionality 
 
The ECtHR has affirmed that Member States have a wide 
margin of appreciation in regard to prisoner suffrage.104  
This point is clearly demonstrated by Scoppola v Italy 
(No.3)105; here the Court considered a regime which 
provided that: 
 

1. prisoners serving a three to five-year custodial 
sentence are disqualified for five years; 

2. prisoners serving more than five years permanently 
forfeit their right to vote; and 

3. criminals convicted of certain crimes against the 
administration of the State also permanently forfeit 
this right, 

																																																								
101 Of the National Offender Management Service and Prison Governors 
Association.  
102 Joint Committee on the draft Voting Eligibility (Prisoners) Bill, ‘Oral and 
Written Evidence’, 18 December 2013, page 536, question 130. 
103 Sauvé v Canada [2002] 3 S.C.R. 519, page 547, paragraph 38. 
104 Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
page 868, paragraph 82. 
105 Scoppola v Italy (No.3) Application no. 126/05 [2013] 1 Costs L.O. 62. 
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and found it to be compatible with P1A3.106  Despite this the 
Court has repeatedly found that ROPA is incompatible with 
P1A3, explaining that it: 
 
“…applies automatically to such prisoners, irrespective of the length of 
their sentence and irrespective of the nature or gravity of their offence and 
their individual circumstances. Such a general, automatic and 
indiscriminate restriction on a vitally important Convention right must 
be seen as falling outside any acceptable margin of appreciation, however 
wide that margin might be”.107   
 
In response the Government has argued that: (1) ROPA is 
not entirely of a blanket nature; (2) the practice is to some 
extent justified by historical and cultural factors108; and (3) 
the custodial threshold itself is a sufficiently serious to 
warrant a restriction of this nature.  These will be 
considered, alongside the ECtHR’s criticisms, in the 
proceeding section.   
 
 
‘Blanket nature’ 
 
It is true that ROPA makes exception for those held for 
contempt of court or in default of their sentence.109  
However, these exceptions are not explained and appear 

																																																								
106 Scoppola v Italy (No.3) Application no. 126/05 [2013] 1 Costs L.O. 62, 
paragraph 105. 
107 Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
page 868, paragraph 82. 
108 For discussion on the relevance of this point see: Mathieu-Mohin and Clerfayt v 
Belgium, App. No. 9267/81, (1988) 10 E.H.R.R. 1, page 17, paragraph 54, and 
Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
page 865, paragraph 61. 
109 Representation of the People Act 1983, Section 3(2). 
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anomalous in the context of the general ban.  Indeed, it is 
almost paradoxical to suggest that the legitimate aims are 
served by punishing the majority of prisoners in one manner, 
but to make an exception in relation to these prisoners.  
While there may be logic to support an exception in relation 
to those held in contempt of court in civil proceedings, 
ROPA fails to distinguish between criminal and civil 
contempt.  Nonetheless, even accounting for these groups, it 
is clear that the ECtHR’s remarks remain true for the vast 
majority of prisoners and the exceptions fail to introduce any 
reasoned measure of proportionality.   
 
 
Historical influence 
 
The UK argues that it has never allowed prisoner voting, 
and that it imposed legislation confirming this position in 
1870110; thus providing historical support for its current 
stance.  Although it is correct to state that the ECtHR often 
makes accommodations for historical practices in its 
assessments, the UK’s arguments are unconvincing.  
Specifically, a review of the law suggests the UK is 
exaggerating the totality of the former practices and ignores 
its context.   
 
The first statutory prohibition only applied to felons, not all 
prisoners,111 although an administrative bar also effectively 
existed owing to the lack of provisions to physically enable 
prisoners to vote.112  Yet, these practices must be viewed in 
the context of the 19th century’s restrictive suffrage laws.  

																																																								
110 Forfeiture Act 1870. 
111 Forfeiture Act 1870, Section 2. 
112 See: In the Matter of Jones (1835) 111 ER 169. 
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These laws were liberalised in a series of reforms following 
World War I.113  In 1948 postal voting was introduced, 
allowing those away from home, but already registered, to 
vote without attending a polling station;114 a mechanism 
used by eligible prisoners.115  The statutory bar on prisoner 
voting was lifted in 1967 as a consequence of the abolition of 
the distinction between felonies and misdemeanours;116 thus 
leaving only the administrative restrictions.117   
 
Prisoners were an intended beneficiary of this liberalisation 
process, a process which intended to secure their suffrage, as 
evidence by Lord Stonham.118  In 1966 he told the House of 
Lords that the “present statutory disqualifications arising from 
conviction of felony will also disappear… and the Government agree 
with the Criminal Law Revision Committee that these automatic 
disqualifications should not be continued.”119  Despite this, there 
was a sudden reversal of policy in 1969 when a statutory bar 
was placed on all prisoners for the first time,120 as Parliament 
followed the recommendations of the Speaker’s Conference 
on Electoral Law 1965-68 (“the Conference”).121   

																																																								
113 Joint Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: 
Session 2013–14’, HL Paper 103, HC 924, 18 December 2013, page 8. 
114 See: Representation of the People Act 1948, section 26.   
An individual could be registered at an address for a 12-month period. 
115 There is evidence that prisoners voted in the 1950 general election, see: Joint 
Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: Session 
2013–14’, HL Paper 103, HC 924, 18 December 2013, page 8. 
116 Criminal Law Act 1967, section 1. 
117 In particular, the registration requirements – a prison could not be entered as 
a place of residence for the purposes of the electoral roll and a previous entry on 
the roll only lasted for 12 months.  
118 Then Parliamentary Under-Secretary of State of the Home Office. 
119 HL Deb, 01 November 1966, vol. 277 cols. 504-23, column 508. 
120 Section 4 of the Representation of the People Acts 1969. 
121 I. White and A. Parker, Speaker’s Conferences, SN/PC/04426, 1 December 
2009, page 6. 
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The ECtHR has been critical of Parliament’s scrutiny of the 
matter, noting that “there is no evidence that Parliament has ever 
sought to weigh the competing interests or to assess the proportionality of 
a blanket ban”.122  In light of the above section, the level of 
legislative scrutiny applied to the issue arguably becomes 
more important.  Accordingly, the reasons for implementing 
the statutory bar in 1969, its continuation under ROPA 
1983, and subsequent deliberations on the matter must be 
considered. 
 
In relation to the 1969 Act, issues are clearly highlighted by 
reviewing the timeline leading up to its passing into law.  
The Conference first published an interim report 
recommending prisoner disqualification in 1966.  Following 
this, Lord Stonham made the above speech and Parliament 
passed the Criminal Law Act 1967. In 1968 the Conference 
repeated their recommendations and ROPA was passed into 
law without further consideration.  The fact that the 
Conference never published any of their research, and that 
Parliament did not debate the matter, make it reasonable to 
ask whether: (1) the Conference took into account the new 
developments in the law; and (2) whether Parliament fully 
considered the matter before enacting the 1969 Act.   
 

																																																								
122 Hirst v The United Kingdom (No.2), App. No. 74025/01, (2006) 42 E.H.R.R. 41, 
paragraph 79. 
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Figure 1 - Chronology of Events leading up to ROPA 
1969 

 
There was a similar lack of substantive debate during the 
passage of the 1983 Act.123  Nonetheless, there are two other 
sources to consider: (1) a 2011 backbench House of 
Commons debate; and (2) the work of the Joint Committee 
on the Draft Voting Eligibility (Prisoners) Bill 2013.124  The 
debate largely focused on the UK’s relationship with the 
ECtHR and offered minimal consideration of the merits of 
prisoner suffrage; most of which echoed the sentiment that 

																																																								
123 Joint Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: Session 
2013–14’, HL Paper 103, HC 924, 18 December 2013, page 10, paragraph 22. 
124 Joint Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: Session 
2013–14’, HL Paper 103, HC 924, 18 December 2013, Chapter 5, pages 34-45. 
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‘[i]f you break the law, you cannot make the law.’125  This type of 
analysis is insufficient for the ECtHR’s analysis; the point is 
exclusively retributive in nature and only focuses on the 
moral authority to implement punishment, not the case for 
why the UK should make this use of its moral authority.  This 
requires a more utilitarian type analysis which focuses on an 
evaluation of how any identified legitimate aims are served 
by ROPA.  The Joint Committee came much closer to such 
an analysis; however they concluded that the strongest case 
in favour of the status quo was the symbolic value of 
disenfranchisement in furthering civic responsibility.126  Yet 
this is a particularly weak justification in that the symbolism 
attached to incarceration is far more effective than the 
symbolism of disenfranchisement, thus raising the question 
of why it is necessary to implement the latter.  Furthermore, 
it appears odd that, given the fundamental importance of 
suffrage, such a harsh penalty could be justified upon this 
ground.  
 
 
Custodial threshold 
 
While this argument raises questions beyond the scope of 
legal analysis, it is possible to make three observations which 
undermine the UK’s current stance.  Firstly, the lack of 
legislative scrutiny on the issue negatively affects the weight 
the ECtHR can give to this argument.127  Secondly, it is 
entirely possible to be sent to prison for relatively minor 
crimes; thus challenging the notion that the threshold is a 

																																																								
125 David Davis MP, HC Deb., 10/02/2011, vol. 523, col. 455, at col. 493. 
126 Joint Committee on the Draft Voting Eligibility (Prisoners) Bill, ‘Report: Session 
2013–14’, HL Paper 103, HC 924, 18 December 2013, page 44, paragraph 158. 
127 See preceding section. 
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particular onerous one.  Finally, sentencing guidelines fail to 
recognise disenfranchisement as an additional punishment to 
imprisonment, thus potentially creating unfairness in cases 
on the borderline of this threshold.128   
 
 
The application issue   
 
A further issue is that ROPA only serves to disenfranchise 
prisoners during their time in prison.  This means that its 
effects can be arbitrary and are wholly dependent on an 
overlap between the time that the sentence is served and the 
time of a general election.  This means that in the case of 
prisoners where this overlap occurs, they are unfairly 
punished in a harsher manner than those whose sentences 
do not; this additional punishment is in no way counteracted 
to account for this.  It is in this arbitrary effect that ROPA 
may be accused of being particularly unjust.    
 

Conclusion 
 
The above analysis demonstrates that the UK’s current 
position is virtually untenable, and it has done so while 
accepting one of its weakest parts; the legitimate aims 
supposedly served by ROPA.  If the UK is to justify ROPA 
it must do at least two things: (1) publish the Conference’s 
research; and (2) debate why disenfranchisement serves a 
legitimate aim, although the effectiveness of these actions 
will depend on the content of each.  However, it is arguable 
that a fresh start would be more beneficial.  In doing so, the 
																																																								
128 The unfairness is created in that disenfranchisement is not considered when 
evaluating the severity of the punishment to be imposed on the defendant. 
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UK could identify a stronger legitimate aim, for example the 
protection of morality.129  This will allow for a more focused 
evaluation of whether the aim is best served by 
disenfranchising all, part, or none of the prison population.  
Attention should be paid to the manner in which it is 
imposed, be it automatically to a class of prisoners, or 
individually in the form of an ancillary order.130  Further, 
the UK could identify how to overcome the application 
issue; one possibility would be passing bans which run for a 
specified number of elections.  Once the UK undertakes 
such a process it is much more likely to have fulfilled its 
obligations under P1A3, even if it maintains a system 
whereby all or most prisoners are denied suffrage. 
 
 
 
 
 
 
 
 
 
 

																																																								
129 Professor Waldron is an advocate of this theoretical legitimate aim.  In 
summary he argues that voting is in effect an exercise of power over other 
citizens and it is therefore offensive to allow those lacking moral authority to 
exercise such power – see Joint Committee on the draft Voting Eligibility 
(Prisoners) Bill, ‘Oral and Written Evidence’, 18 December 2013, page 105, question 
119. 
130 Even if it was mandated in certain circumstances under the sentencing 
guidelines. 
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INTEGRATING HUMAN RIGHTS LAW INTO 
THE INTERNATIONAL CLIMATE CHANGE 

REGIME  
 

Helen Mitcheson  
 

 
 

T IS NOW WIDELY ACKNOWLEDGED THAT THE EFFECTS  
of climate change are adversely impacting the enjoyment 

of a range of human rights, both in localised areas and 
internationally. Climate change has long been recognised as 
an ethical, moral and environmental challenge on a global 
scale; however, the effects of climate change on human 
rights are now also regarded as a significant issue that cannot 
be overlooked. Accordingly, there are increasing demands 

I 



B.P.P.H.R.J.             Integrating Human Rights Law…     Vol. 7 
	

 
 
52 

for human rights to be included as part of future 
international climate change agreements. This was 
recognised by the parties to the United Nations Framework 
Convention on Climate Change (UNFCC) who stated in 
2010 that they will “fully respect human rights in all climate 
change related actions.”131 
 
The Fifth Assessment Report of the Intergovernmental 
Panel on Climate Change (‘AR5’), released in 2014, 
unequivocally confirmed that “human influence on the 
climate system is clear, and recent anthropogenic emissions 
of greenhouse gases are the highest in history.”132 AR5 
identified that the atmosphere and ocean have warmed, the 
amounts of snow and ice have diminished, sea level has 
risen, concentrations of greenhouse gases (GHGs) in the 
atmosphere have increased and each of the last three 
decades has been successively warmer at the Earth’s surface 
than any preceding decade since 1850.133 The globally 
averaged combined land and ocean surface temperature has 
increased by 0.85ºC between 1880 and 2012134 and is 
predicted to increase further, by 3.7ºC to 4.8ºC by the end 
of the 21st Century.135 
																																																								
131 United Nations Framework Convention on Climate Change, Report of the 
Conference of the Parties on its sixteenth session (Cancun: United Nations, 
2010), FCCC/CP/2010/27/Add.1. 
132 Intergovernmental Panel on Climate Change, Fifth Assessment Report: 
Climate Change 2014 Synthesis Report Summary for Policy Makers (Bonn: 
United Nations Framework Convention on Climate Change), p.2 (hereinafter 
IPCC, AR5).  
133 AR5 2014 Synthesis Report, page 4, available at 
https://www.ipcc.ch/pdf/assessment-
report/ar5/wg1/WG1AR5_SPM_FINAL.pdf  
134 AR5 2014 Summary for Policy Makers, available at 
https://www.ipcc.ch/pdf/assessment-
report/ar5/syr/AR5_SYR_FINAL_SPM.pdf  
135 Ibid at page 10 
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This change in climate has resulted in a number of widely 
observed effects including an increasing frequency of 
extreme and unpredictable weather events, such as storms, 
hurricanes, cyclones and heatwaves across many regions. 
The change in temperature has caused sea ice to melt, 
contributing to rising sea levels which have affected coastal 
zones in the Polar Regions and low-lying islands. As well as 
this, there have been an increased number of droughts, 
particularly in areas around the equator, leading to land 
degradation and desertification, and resulting in decreased 
crop yields which affects food security. There are also 
increasing documented incidences of heat-related mortality. 
 
These physical effects of climate change can and are having 
severe detrimental consequences for humans, many of which 
are linked to specific standards protected under international 
human rights treaties, the obligations of which signatory 
Parties must respect, protect and fulfill. At present there is 
no specific right to a healthy climate, however, the 
inextricable link between the fulfillment of many human 
rights, and the impacts of climate change, is increasingly 
being recognized and there are growing demands for human 
rights to be included as part of future international climate 
change agreements.  
 
 
The effects of climate change on human rights 
 
The United Nations Human Rights Council (UN HRC) has 
stated that “climate change poses an immediate and far-
reaching threat to people and communities around the 
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world and has adverse implications on the full enjoyment of 
human rights.”136 
 
In 2014, 27 special rapporteurs and other independent 
experts issued a joint letter on the consequences of climate 
change on human rights. The letter stated;  “A safe, clean, 
healthy and sustainable environment is indispensable to the 
full enjoyment of human rights, including rights to life, 
health, food, water and housing, among others… AR5 
emphasises the level of harm that climate change is already 
causing, and will continue to cause, to the environment on 
which we all depend. There can no longer be any doubt that 
climate change interferes with the enjoyment of human 
rights recognised and protected by international law.”137 
 
The greatest impacts of climate change are already being 
seen, and are expected to continue to effect the human rights 
of those in the poorest countries and communities.  In the 
Arctic, warming causing the melting of sea ice and tundra is 
affecting coastal communities and those reliant on the ice for 
their income.138 Coastal communities on small islands and in 
low-lying coastal regions such as the Maldives are losing 
their homes and livelihoods due to the impacts of sea level 
rises, storm surges and flooding. 139 In Africa, there is low 
adaptive capacity to environmental issues such as droughts 
and desertification.140  Many of these communities are 

																																																								
136 Human Rights Council resolution 18/22, A/HRC/RES/18/22 17 Oct 2011 
137 A new climate change agreement must include human rights protections for 
all (27 October 2014), available at http://srenvironment.org/wp-
content/uploads/2014/10/Letter-to-UNFCCC-FINAL.pdf  
138 Intergovernmental Panel on Climate Change, Fourth Assessment Report: 
Climate Change 2007 [hereinafter, AR4 2007], Synthesis Report, page 52 
139 Ibid, page 51 
140 Ibid, page 51 
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poorly equipped to understand or prepare for the 
consequences of climate change, unable to lobby effectively 
for government or international action and often lacking the 
resources needed to adapt to the implication on their 
environment and economies.141  
   
 
Current human rights provisions within national 
and international climate change regimes 
  
Two vulnerable and affected communities, the Inuit in the 
Arctic and the Maldives, have provided detailed 
explanations of how climate change is impacting their 
human rights. In their 2005 petition to the Inter-American 
Commission on Human Rights, the Inuit accused the 
United States of America of violating their human rights 
obligations under a number of agreements142 by failing to 
reduce their emissions of GHGs.143 Climate change is 
causing severe impacts in the Arctic, including changes in 
weather patterns, melting of sea ice and timing of snowfall. 
Sea ice is a critical resource for the Inuit, as well as being a 
significant part of their economy, culture and identity. The 
Inuit rely on sea ice to travel to hunting locations, and to 
communicate between communities. Because of reduction in 
sea ice due to climate change, these traditional practices are 
becoming increasingly dangerous and in some instances 
impossible. Although the Inuit petition was rejected, it 

																																																								
141 Ibid 
142 Organisation of the American States; American Declaration of the Rights and 
Duties of Man;  
143 Organisation of American States, Inter-American Commission on Human 
Rights, Petition Seeking Relief from Violations Resulting from Global Warming 
Caused by Acts and Omissions of the United States (2005) 
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marked a significant stage in highlighting the plight of local 
communities to climate change to the international 
community.  
 
The Inuit Petition was followed in 2007 when a group of 
small island states, including Tuvalu, the Maldives and the 
Marshall Islands prepared the Male Declaration,144 the first 
intergovernmental statement declaring that “climate change 
has clear and immediate implications for the full enjoyment 
of human rights.”145 The Male Declaration called on the 
United Nations Human Rights Council (UN HRC) to 
address the issue urgently. In 2007, the UN HRC adopted 
Resolution 7/23. This was the first of a series of resolutions 
recognizing the link between the impacts of climate change 
and human rights146 and was followed by Resolutions 10/4 
of 2009, and 18/22 of 2011 which confirmed and built upon 
the statements made in Resolution 7/23.  
 
 
 
 
 

																																																								
144 Male Declaration on the Human Dimension of Climate Change, adopted 14 
November 2007, available at 
http://www.ciel.org/Publications/Male_Declaration_Nov07.pdf  
145 Ibid 
146 International Council on Human Rights Policy, Climate Change and Human 
Rights: A Rough Guide, 2008, available at 
http://www.ohchr.org/Documents/Issues/ClimateChange/Submissions/136_r
eport.pdf; OHCHR, Report of the Office of the United Nations High 
Commissioner for Human Rights on the Relationship Between Climate Change 
and Human Rights, A/HRC/10/61, 15 January 2009, available at 
http://www.ohchr.org/Documents/Press/AnalyticalStudy.pdf  
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Integration of human rights law into the 
international climate change regime 
 
Under international human rights law, every state is obliged 
to respect, protect, promote and fulfil all human rights for all 
people. This includes an affirmative obligation to prevent 
foreseeable harm which should be taken to include harm 
caused by climate change. Traditionally the focus of human 
rights law has been on duties the state owes to individuals 
within their jurisdiction.  It is important to note that the 
Universal Declaration of Human Rights (UDHR),147 the 
International Covenant on Economic, Social and Cultural 
Rights (ICESCR)148 and the International Covenant on 
Civil and Political Rights (ICCPR),149 require States to 
respect human rights individually and engage in 
international cooperation. Climate change is an 
international and transboundary issue. The importance of 
establishing an extra-territorial obligation on states in 
relation to climate change human rights breaches is critical. 
 
The UDHR, the ICCPR and the ICESCR all protect 
multiple rights affected by climate change150 and provide 
potential legal grounds that could prove essential for the 
extension of human rights protection to international climate 
change agreements. Article 22 UDHR states that everyone, 
as a member of society, has the right to social security and is 

																																																								
147 Universal Declaration of Human Rights, adopted by the General Assembly of 
the United Nations on 10 December 1948 
148 International Covenant on Economic, Social and Cultural Rights, Dec 16, 
1966 
149 International Covenant on Civil and Political Rights, Dec 16, 1966 
150 ICCPR, Arts. 1 (self-determination), 6 (life); ICESCR, Arts. 1(self-
determination), 11 (standard of living), 12 (health).  
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entitled to realisation, through national effort and 
international co-operation and in accordance with the 
organisation and resources of each state, of the economic, 
social and cultural rights indispensable for his dignity and 
the free development of his personality.151 Article 2(1) 
ICCPR requires each of its parties “to respect and ensure 
the rights of all individuals within its territory and subject to 
its jurisdiction, recognised in the Covenant.”152 Article 2(1) 
ICESCR requires each of its parties “to take steps, 
individually and through international assistance and co-
operation, especially economic and technical… with a view 
to achieving progressively the full realisation of the rights 
recognised in the Covenant.”153 
Whereas Article 2(1) ICCPR limits the extraterritorial scope 
of states’ obligations, the ICESCR and UDHR both include 
an explicit basis for extraterritorial obligations. 
 
The duty to cooperate in Art 22 UDHR and Art 2(1) 
ICESCR provide the most feasible basis for using current 
human rights law to tackle climate change.154 This duty 
provides a sturdy basis for the environmental human rights 
jurisprudence to apply on a global basis. It overcomes the 
single-polity problem by, in essence, requiring the 
international community to act as a single polity with respect 
to the global threat to human rights posed by climate 
change.155 At a general level, this requires states to cooperate 

																																																								
151 UDHR, Art 22 
152 ICCPR, Art. 2(1) 
153 ICESCR, Art. 2(1) 
154 John Knox, ‘Climate Change and Human Rights Law’ (2009), 50(1) Virginia 
Journal of International Law, page 180  
155 Ibid, at 212 
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in order to protect people from the effects of global climate 
change on their human rights.156 
 
The most recent Conference of the Parties to the UNFCCC 
(COP), held in Paris in December 2015157 marked the most 
significant step yet in addressing the role of human rights in 
a future international climate agreement. Although the full 
agreement from Paris has yet to be finalised, human rights 
was a high priority on the agenda at this COP. The UN 
Special Rapporteur on human rights and the environment, 
John Knox, reminded all parties that “States’ human rights 
obligations also encompass climate change,” and reminded 
them that they should adopt a rights perspective in tackling 
environmental issues.158 He went on to say that “every State 
in the climate negotiations belongs to at least one human 
rights treaty, and they must ensure that all of their actions 
comply with their human rights obligations. That includes 
their actions relating to climate change.” The Special 
Rapporteur noted that States must also take human rights 
law into account in their actions to adapt to climate change 
and to undertake response measures. “Governments do not 
check their human rights obligations at the door when they 
respond to climate change” he went on to say. “They must 
respect the rights of their people to receive information 

																																																								
156 Ibid, at 213 
157 Report of the Conference of the Parties to the UNFCCC on its twenty first 
session, held in Paris 30 November to 12 December 2015 Decision 1/CP.21 
Adoption of the Paris Agreement, available online at 
http://www.cop21.gouv.fr/wp-content/uploads/2015/11/10.pdf 
158 COP 21: “States’ human rights obligations encompass climate change” - UN 
expert, 3 December 2015, available online at 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16
836&LangID=E (accessed on 10 Feb 2016).  
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about proposed climate actions and to have their voices 
heard in the decision-making processes.”159 
 
 
Conclusion 
 
Following AR5, it is now beyond dispute that human activity 
is a significant contributor to the climate change that is 
presently occurring, and that this climate change is having a 
negative impact on many internationally established and 
protected human rights. Accordingly, climate change is a 
human rights problem. In order to ensure that human rights 
are protected, it is essential that both the human rights 
framework (national and international treaties and 
conventions) and international climate change agreements 
take steps over the coming years to ensure that an effective 
long-term solution is reached. In order to achieve this, there 
is no doubt that coordinated international action as is 
provided for in both the UDHR Art 22 and ICESCR Art 
2(1) is paramount to all future negotiations and agreements 
on climate change in order to enable the protection of 
human rights .  
 
Because GHGs emitted anywhere on the planet contribute 
to climate change everywhere, it is impossible to tackle the 
issue of climate change effectively without coordinated 
international action.160 However, to date, the international 
community has yet to realise a solution and enforce any state 
commitments under the UNFCCC. Consecutive 
Conferences of the Parties to the UNFCCC (COP) have so 

																																																								
159 Ibid 
160 Ibid 
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far failed to provide for and ensure the implementation of 
adequate mitigation and adaptation measures to limit 
climate change despite its known adverse effects on human 
rights.  
 
Due to the international nature of climate change, attempts 
to impose a duty on states using current human rights law to 
address climate change are not straightforward. There are a 
number of important issues which are commonly cited as 
reasons why there has not been more effective action to date. 
The primary issue is the economy. In brief, protection of the 
climate is not seen as compatible with economic growth, 
with many nations reluctant to reduce their emissions of 
GHGs due to concerns that their economies will fall behind 
those of other if they reduce production. A second issue is 
that of political apathy. In many nations, tackling climate 
and other environmental issues remains quite far down the 
list of priorities for the Governments, with many not 
realising the full significance of the impacts of climate 
change. Finally, as with any science, there is uncertainty in 
the science of climate change. This uncertainty is higher 
than in many other scientific fields due to the nature and 
scale of the issue. Where there is any level of uncertainty, 
policy makers are often reluctant to address it and in many 
nations, many governments still do not believe that climate 
change is occurring. That said, as a number of countries are 
already showing, climate change is on national government 
and international agendas, however, it is still in its infancy as 
a topic of ‘major significance’. The link with human rights 
provides a significant step as it brings into the frame a whole 
new set of pressure groups, researchers, and campaigners 
and makes the issue about more than solely the 
environment, but about people also.  The issue of climate 
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change is like no other that the international community has 
ever had to face before; however, COP 21 in Paris pushed 
the issue higher up the agenda than it has ever been 
previously. Following Paris, and prior to COP 22 in 
November 2016, the international community faces a 
unique challenge to come together to tackle this global issue 
and protect the human rights of people in every nation who 
will be impacted by the effects of climate change.  
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“HOW CAN I BE NEUTRAL? EVEN MY PEN 
HAS A STAND”: THE SEDITION ACT 1948 

AND FREEDOM OF EXPRESSION IN 
MALAYSIA 

 
Isabel Asquith  

 
 

HEN NAJIB RAZAK BECAME MALAYSIA’S PRIME 
Minister in 2009, his promise to repeal the infamous 

Sedition Act 1948 (the “Act”) was greeted with cautious 
celebration.161 The optimism was short-lived. Recent years 
have seen a worrying reliance by the government on the Act, 
with 91 individuals arrested, charged, or investigated for 
sedition in 2015 alone, almost five times the amount that 
have been charged in the law’s first fifty years of existence,162 
and a startling increase from the mere 5 individuals 
investigated or charged in the first year of Razak’s 
leadership.163 The draconian Act, which can now see 
individuals imprisoned for twenty years on a single 
charge,164 is just one ingredient in a cocktail of measures, 
including the Printing Presses and Publications Act 1984, the 
Communications and Multimedia Act 1998 and the recently 
enacted National Security Council Bill, that has fettered freedom 
of speech and imperiled the stability of the country’s politics 
																																																								
161 Editorial, “Najib: Sedition Act to be repealed”, The Malaysian Insider (Kuala 
Lumpur, 11 June 2012) 
162 Amnesty International, “Press Release: Malaysia must end unprecedented 
crackdown on hundreds of critics through Sedition Act” 26 January 2016, 
accessed 25 February 2016 
163 Yin Shao Loong, The Sedition (Amendment) Bill 2015: Context & Implications, 2015 
164 Sedition (Amendment) Act 2015, Section 4(b) 
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and media. Last year, Reporters Without Borders judged 
Malaysia’s press freedom index below its neighbours 
Indonesia, Myanmar and Cambodia, at an abysmal 147 out 
of 180 countries.165  
 
This article will start by examining the birth of the Act in 
post-colonial Malaysia, and analysing the evolution and 
amendments to the Act with regard to challenges of 
unconstitutionality, and the problematic wording of Section 
4 of the Act. I will then go on to outline the abuses of the Act 
since Prime Minister Najib Razak’s assumption of power in 
2009, and finally enter a brief discussion of two prominent 
targets of the Act, law lecturer Azmi Sharom and political 
cartoonist Zulkiflee Anwar Ulhaque (whose personal motto 
of inevitable partisanship forms the title of this article). That 
the Act represents a disproportionate, selective and 
politically-governed law that threatens the freedom of 
expression in Malaysia is increasingly difficult to deny. 
Whether its unstemmed growth jeopardises the future of 
democracy in the country poses an altogether more chilling 
and uncertain question.  
 
According to Article 10(1)(a) of Malaysia’s 1957 
Constitution, ‘every citizen has the right to freedom of speech and 
expression.’166 This right is qualified by Parliament’s right 
under Clause (2)(a) to impose 
 
’Such restrictions as it deems necessary or expedient in the interest of 
the security of the Federation or any part thereof, friendly relations 
with other countries, public order or morality and restrictions 

																																																								
165 Reporters Without Borders, “2015 World Press Freedom Index”, 
https://index.rsf.org, accessed 25 February 2016 
166 Constitution of Malaysia, Article 10(1)(a)  
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designed to protect the privileges of Parliament or of any Legislative 
Assembly or to provide against contempt of court, defamation, or 
incitement to any offence.’167  

 
While the addition of the somewhat ambiguous ‘expedient’ 
here may water down the internationally recognised test of 
necessity for imposing restrictions, there is no doubt that the 
Malaysian Constitution posits a clear right to freedom of 
expression. 
 
A legacy of Malaysia’s colonial past, the Sedition Act 1948 was 
implemented by the British as a means of combating unrest 
brought about by an armed insurrection by the Communist 
Party of Malaya. Even from the moment of its inception it 
has been suggested that the Act  has been  imbued with 
ulterior political purposes, with the British wishing to quash 
the nascent nationalist movements calling for 
independence.168 Since then, the Act has borne the imprint 
of each political skirmish the government has faced. During 
the State of Emergency (May 1969 - February 1971) when 
the tense stability of Malaysia’s race relations broke down, 
the Act was expanded to encompass speech with a tendency 
to ‘promote feelings of ill-will and hostility between different races or 
classes of the population of Malaysia.’169 As discussed below, the 
most recent amendments to the Act target dissent expressed 
by Malaysia’s sizeable community of social media users, 
bringing ‘publication by electronic means’ expressly within the 
scope of the Act.170 Thus it can be seen that the Act is 
essentially an elastic defence against the constantly-evolving 
																																																								
167 Ibid, Article 10(2)(a)  
168 Linda Lakhdir, “Creating a Culture of Fear: The Criminalisation of Peaceful 
Expression in Malaysia”  (Human Rights Watch), 2015 
169 Sedition Act 1948, Section 3(1)(e)  
170 Sedition (Amendment) Act 2015, sec 2 (inserting before Section 2)   
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grounds of dissent, serving as a catch-all Act, designed to 
target the latest challenge to the political stability of a 
coalition that has effectively been in power since the country 
achieved independence in 1957.  
 
As it currently stands, a person is liable for criminal penalties 
under s4(2) of the Sedition Act if he: 
 

(a)  does or attempts to do, or makes any preparation 
to do, or conspires with any  
person to do, any act which would, if done, have a 
seditious tendency;  
(b)  utters any seditious words;  
(c) prints, publishes, sells, offers for sale, distributes or 
reproduces any seditious publication; or  
(d) imports any seditious publication.171 

 
However, sedition itself is never actually defined. Instead, 
“seditious” is described as qualifying ‘the act, speech, words, 
publication or other things as one having a seditious tendency.’172 The 
concept of a “seditious tendency” is fleshed out in s3(1) of the 
Act as covering a tendency ‘to bring into hatred or contempt or to 
excite disaffection against any Ruler’173, ‘to excite the subjects of any 
Ruler of the inhabitants of any territory governed by any Government to 
attempt to procure in the territory of the Ruler or governed by 
Government, the alteration, otherwise than by lawful means, of any 
matter as by law established'174 and ’to promote feelings of ill will and 
hostility between different races or classes of the population of 

																																																								
171 Sedition Act 1948, Section 4(1) 
172 Ibid, Section 2 
173 Sedition Act 1948 Section 3(1)(a). The phrase “or against any Government” 
was removed from the end of the section under Section 3 Sedition (Amendment) 
Act 2015 
174 Sedition Act 1948 Section 3(1)(b) 
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Malaysia,’175 amongst others. Crucially, the reliance on the 
word “tendency” negates the requirement for any individual 
to have the intention of making a seditious statement. The 
Oxford English Dictionary defines sedition as ’(1) a concerted 
movement to overthrow an established government; a revolt, rebellion, 
rioting; (2) conduct or language inciting to rebellion against the 
constituted authority in a state,’176 which clearly requires 
intention to disrupt public order.177 The Act in question, 
with the exception of s3(1)(b), does not even require any 
public disruption to have taken place. The evasive wording 
of the Act not only provides the State with a wide dragnet 
with which to selectively charge commentators 
unsympathetic to the government, but also by its very 
vagueness creates an uncertainty that effectively stifles 
freedom of expression.  
 
Recent high-profile sedition cases have seen defendants take 
steps towards challenging the constitutionality of the 
Sedition Act itself.  Arrested in September 2014 under the 
Sedition Act, Azmi Sharom, a law lecturer from the 
prestigious Universiti Melayu, filed an application for his 
claim that the Act was unconstitutional and violated Article 
10 of the Constitution. Sharom’s arrest came after he made 
an allegedly seditious comment to the newspaper The Malay 
Mail Online regarding an electoral crisis in the state of 
Perak. In the ensuing Federal Court case Public Prosecutor v 
Azmi Sharom178, the defendant queried first whether s4(1) of 
the Sedition Act contravenes Article 10(2) of the Federal 
Constitution and is therefore void under Article 4(1) of the 
																																																								
175 Ibid, Section 3(1)(e)  
176 Oxford English Dictionary (Oxford University Press, 1971)  
177 See also Kedar Nath v State of Bihar (1962) SCR Supi. (2) 769, 809 for a 
comparative international standard of sedition  
178 PP v Azmi Sharom [2015] 8 CLJ 921 
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Federal Constitution, and secondly whether the Act is valid 
and enforceable under the Federal Constitution. Regarding 
the first question, the court examined the wording of the 
Constitution, concluding that the test for imposing 
restrictions on freedom of expression as laid out in Article 
10(2) purposely omitted the word “reasonable”,  thereby 
leaving proportionality as the sole criteria. As such, the 
restrictions under the Sedition Act were held to be 
proportionate and thus enforceable. Charges against 
Sharom were subsequently dropped by the Attorney-
General, raising questions as to how far the government uses 
the Act as a broadly-applicable scare tactic to quash possible 
dissent. 
 
The political opposition has been at the sharp end of the 
government’s amendments to the Act, often by means of an 
indirect route through their counsel. Prominent lawyer N. 
Surendran, who acts as counsel to former Deputy Prime 
Minister  and de facto opposition leader Anwar Ibrahim, is 
currently battling a sedition charge regarding a comment he 
made that the proceedings against Anwar were ‘an attempt to 
jail the Opposition Leader of Malaysia.’179 This statement, made 
in his capacity as Anwar’s counsel, landed Surendran with a 
Section 4(1)(b) Sedition Act charge, thereby hindering the 
beleaguered former opposition leader’s quest to challenge his 
own conviction. This practice of targeting the legal 
representation of political opponents clearly opens the 
gateway to a bleak political landscape in which a double 
padlock is fastened around any dissenting voices.  
 

																																																								
179 http://www.thestar.com.my/news/nation/2016/06/08/surendran-seeks-to-
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[2016]                   BPP Human Rights Law Journal                  Vol. 7 
 
	

69 
 

Prominent political cartoonist Zulkiflee Anwar Ulhaque, 
better known by his pen-name Zunar, is the most recent 
figurehead in the battle against the Sedition Act.  Charged in 
April 2015 with nine counts of sedition under s4(1)(c) of the 
Act for a series of tweets criticising the judicial decision in 
the long-running and politically-motivated sodomy and 
corruption charges against Anwar Ibrahim. Zunar faces 43 
years in prison should the case brought by the State find 
against him, but the cartoonist remains undaunted. Whilst 
awaiting the 8 September Kuala Lumpur Sessions Court 
hearing where he will challenge the constitutionality of the 
Sedition Act, Zunar continues to use Twitter to publish his 
cartoons, describing the social media platforms he uses as 
the country's “alternative media.”180  
 
The charge against Zunar falls in step with the government’s 
increased focus on social media use, as demonstrated 
through the hastily-passed amendment to the Sedition Act in 
April 2015, which now brings within its ambit statements 
published or propagated181 ‘by electronic means.’182 This 
amendment not only requires the statement to be ‘removed 
wholly or partly from the prohibited publication,’ but also prohibits 
the person making or circulating the statement ‘from accessing 
any electronic device.’183 The amendment was much criticised 
for being disingenuous; whilst the deletion of the term “the 
government” from s3(1)(a) appeared to make it no longer 
illegal to make seditious statements regarding the 
government, there remained clear channels by which public 

																																																								
180 http://www.abc.net.au/news/2016-06-16/malaysian-political-cartoonist-
zunar-says-laughter-best-protest/7514914 
181 Sedition (Amendment) Act 2015, Section 4(a)(ii) 
182 Ibid, Section 2 
183 Ibid, Section 8(b) 
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authorities could make such charges under s3(1)(d). 
Additionally, the amendment raises the minimum sentence 
for making a seditious comment to 3 years imprisonment, 
and introduces a new charge of “aggravated sedition” which 
carries a maximum sentence of 20 years imprisonment. After 
public outcry, the tabled amendment 5A which would allow 
the Public Prosecutor to deny bail was dropped.  
 
The recent public ridicule heaped upon the Sedition Act by 
high profile figures may have made the Act into a dark joke 
at the heart of the regime. Besides Zunar’s satirical cartoons, 
activist Fahmi Reza’s posters of the prime minister as a 
clown accompanied by the slogan #KitaSemuaPenghasut 
(We Are All Seditious) became an online viral sensation 
which swept the world. Furthermore, in June 2016 former 
Prime Minister Dr Mahathir Mohamad challenged the 
government to bring him to court on sedition charges. A 
titanic political presence who once regarded Razak as his 
protégé, Mahathir’s provocation is unlikely to be answered 
by a regime that is mustering its rebuttal to a series of 
challenges to the constitutionality of the Sedition Act in the 
autumn. However, these taunts have been met by a more 
potent foe, with June also witnessing the rushed enactment 
of the National Security Council (NSC) Bill (the “Bill”). The Bill 
grants broad powers to the newly constituted Council to 
declare a “state of emergency” in any designated area, with 
Malaysian human rights organisation Suaram giving as an 
example the offices of an opposition political party, which 
could then be raided or razed without any justification.184 
Since the Council is under no obligation to bring evidence of 
specific seditious statements, the NSC Bill may put an end to 
the media attention given to high profile Sedition Act 
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“martyrs”. If abused, the sweeping powers granted by the 
Bill could compound the effect of the Sedition Act by 
silencing swathes of political opposition and even depriving 
them of their physical premises.  
 
Despite vocal criticism from international human rights 
organisations such as Human Rights Watch and Amnesty 
International, the Sedition Act appears to be not only an 
embedded but also a highly adaptable weapon within the 
Malaysian government’s armoury. Used strategically, the 
Act, in conjunction with the NSC Bill, could effectively 
decimate the political opposition ahead of the next general 
election, as a charge of sedition rendered against any elected 
representative automatically results in disqualification from 
public office for the length of their sentence plus five 
years.185 As long as the Act’s ill-defined terminology is 
deemed to be constitutional it will continue to act as a carte 
blanche by which the executive can secure its monopoly over 
the media, its opponents, and its citizens.  
 
 
 
 
 
 
 
 
 
 
 
 
																																																								
185Yin, Shao Loong, The Sedition (Amendment) Bill 2015: Context & 
Implications, 2015 
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HOLDING WAR CRIMINALS TO ACCOUNT: 

MSF, KUNDUZ AND THE INTERACTION 
BETWEEN INTERNATIONAL 

HUMANITARIAN LAW, INTERNATIONAL 
HUMAN RIGHTS LAW AND 

INTERNATIONAL CRIMINAL LAW 
 

Haseeb Khan  
 
 

'Six patients were burning in their beds…A patient there on the 
operating table, dead, in the middle of the destruction'186 (Laj Zoltan 

Jecs) 
 

 
EDECINS SANS FRONTIERES ('MSF') NURSE LAJ  
Zoltan Jecs described the events that befell a MSF 

hospital in Kunduz, Afghanistan on the 3rd October 2015. 
The United States, undertaking a military operation to take 
back Kunduz from Taliban control, bombed a MSF hospital 
during this campaign. Reports have suggested that at least 
42 people were killed and over 30 injured. The limbs of 
medical staff were torn off, patients in intensive care were 
buried to death and people were shot down whilst fleeing the 
building.187 This article shall discuss the legality of these 

																																																								
186 Jonathan Horowitz, ‘Was the Kunduz strike a war crime?’ (Just Security, 5 
October 2015) <https://www.justsecurity.org/26569/kunduz-strike-war-
crime/> accessed 22 January 2016. 
187 Amy Goodman and Denis Moynihan, ‘Even war has rules’ (Democracy Now, 12 
November 2015) 
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bombings under International Humanitarian Law ('IHL'), 
International Human Rights Law ('IHRL') and International 
Criminal Law ('ICL'). In doing so, it shall raise issues with 
regards to accountability under international law and ask 
whether an interaction between IHL, IHRL and ICL can 
offer a path forward. 
 
 
Did the airstrikes violate International 
Humanitarian Law? 
 
IHL demands through the principle of distinction that the 
military distinguish between military and civilian objects and 
that they do not target the latter.188 Special protection is 
provided for hospitals and medical professionals during 
armed conflict. They cannot be targeted even if an enemy is 
being treated in the hospital. The only circumstances under 
which IHL may permit a hospital to be attacked would be if 
an enemy was launching attacks from that hospital. Even 
then IHL would require the belligerents to take precautions 
to minimize harm to civilians and protected objects such as 
hospitals. Any civilian damage is subject to the principle of 
proportionality. That is, any military advantage gained must 
be proportional and not excessive to civilian damage.189 
Proportionality is codified in article 57 (2) of the 1977 
Additional Protocol I to the Geneva Conventions ('AP I'). 

																																																																																																																
<http://www.democracynow.org/2015/11/12/even_war_has_rules> accessed 
22 January 2016. 
188 David Turns, ‘The law of armed conflict (International Humanitarian Law)’ 
in Malcolm Evans (ed), International Law (Oxford, 2014), p. 837. 
189 Horowitz (n 1). 
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which makes it necessary to consider proportionality before 
and during an attack.190 
 
According to the MSF USA executive director the hospital 
'was probably the most well-lit structure in the entire city of 
Kunduz'.191 MSF also says that it repeatedly gave the US 
military the coordinates of the hospital, the last time being 
the 29th September 2015.192 The US, provided with this 
information, arguably should have known about the 
geographic position of the hospital. Despite this, an internal 
US investigation has found that a 'human process error' led 
to the hospital being mistakenly targeted. A purported 
building 450 metres away, allegedly under Taliban control 
and being used in part as a prison, was the supposed 
target.193 It took US military commanders 17 minutes to act 
after being warned by MSF that a medical centre full of 
civilians and doctors was being attacked. According to an 
MSF report, hospital staff made 18 attempts to call or text 
US and Afghan authorities. The US claims that it intended 
to bomb Taliban fighters but mistakenly and unknowingly 
bombed a hospital. This can only be justified by IHL if 
necessary precautions were taken to protect civilians and 
medical personnel and, if it became apparent during the 
operation that they were bombing a hospital, which it did 
according to the US military internal report, they cancel or 
suspend the attack.  The principle of precautions before 
attack, whilst being a norm of customary international law, 

																																																								
190 Enzo Cannizzaro, ‘Proportionality in the Law of Armed Conflict’ in Andrew 
Clapham and Paola Gaeta (eds), The Oxford Handbook of International Law in Armed 
Conflict (Oxford, 2014), p. 335. 
191 Goodman and Moynihan (n 2).  
192 David Smith, ‘Kunduz Hospital attack: US forces did not act on MSF 
warnings for 17 minutes’, The Guardian (Washington, 25 November 2015).  
193 Ibid.  
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has also been codified in Article 57(1) of AP 1.194 The facts 
that the hospital was so well lit, the US and Afghan 
authorities had very recently received exact coordinates of 
the location of the hospital and it took a whole 17 minutes to 
call off the strikes once aware a hospital was being attacked, 
seem to indicate that there was a breach of IHL.  
 
 
The airstrikes in International Human Rights Law 
 
Would it be possible to view the Kunduz strikes in an IHRL 
context rather than or as well as an IHL context? Jinks 
highlights an opinion amongst some, although not his, that 
IHL should completely displace IHRL in times of armed 
conflict.195 Jinks’ opinion is that 'IHL is broadly compatible with 
IHRL in that it does not require or authorize states to engage in 
conducts prohibited by IHRL'.196 For Schabas, 'in principle, the right 
not to be arbitrarily deprived of one’s life applies also in hostilities'.197 
However, whilst 'intentional deprivation of life is very much the 
exception in peacetime, it would seem to be the rule during war time'.198 
Whilst IHRL could be applied in armed conflict, it cannot 
be applied in the same way as it is during peacetime. 
 
Case law regarding the application of IHRL in armed 
conflict offers a potential avenue for viewing the Kunduz 
strikes from the perspective of IHRL. In a case from the 
																																																								
194 Additional Protocols I, Article 57 (1). 
195 Derek Jinks, “International Human Rights Law in time of Armed Conflict” in 
Andrew Clapham and Paola Gaeta (eds), The Oxford Handbook of International Law 
in Armed Conflict (Oxford, 2014), p. 664.  
196 Ibid, p. 666. 
197 William Schabas, “The right to life” in Andrew Clapham and Paola Gaeta 
(eds), The Oxford Handbook of International Law in Armed Conflict (Oxford, 2014), p. 
369. 
198 Ibid.  
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Chechen civil war where bombs were dropped on a civilian 
convoy, the European Court of Human Rights (ECtHR) 
utilised an IHRL framework and did not need recourse to 
IHL. The court found: 
 
'Article 2 of the European Convention on Human Rights (the right to 
life) covers not only intentional killing but also the situations in which it 
is permitted to ‘use force’ which may result, as an unintended outcome, 
in the deprivation of life'.199  
 
The test to be used when considering whether Article 2 has 
been violated was said by the court to be whether the force 
used was 'of absolute necessity' and strictly proportionate to 
achieve permitted aims.200 The ECtHR considered another 
case where a bomb, dropped by a Russian plane, exploded 
near the minivan of the applicant and her relatives as they 
fled the village of Katyr-Yurt through what they thought was 
safe passage. The court found that: 
 
'state responsibility was not confined to circumstances where there was 
significant evidence that misdirected fire from agents of the state killed a 
civilian. It may also be engaged when they fail to take all feasible 
precautions in the choice of means and methods of a security 
operation…with a view to avoiding…and minimizing incidental loss of 
civilian life'.201  
 
With regards to the Kunduz strikes as discussed above there 
does seem to be evidence to indicate that fire was 
misdirected by the US and that the US perhaps did not take 
all feasible precautions to protect civilian life. Therefore, 

																																																								
199 ECtHR, Isayeva v Russia, no 57950/00, Judgement, 24 February 2005. 176. 
200 Schabas (n 10), p. 383.  
201 ECtHR, (n 12). 



B.P.P.H.R.J.             Holding War Criminals to Account     Vol. 7 
	

 
 
78 

whilst the Kunduz strikes obviously do not fall under the 
jurisdiction of the ECtHR, there may be a precedent from 
the ECtHR for a violation of IHRL to have taken place in 
Kunduz on the 3rd October 2015.  
 
 
Accountability through International Criminal 
Law? 
 
We have seen that the US may have violated IHL and that 
there is perhaps a precedent in an IHRL framework for an 
investigation. However, is it likely that the US could be held 
to account for its violations, and if it were, through what 
means this would be? International Criminal Law ('ICL') 
would suggest that the International Criminal Court ('ICC') 
could be an appropriate arena.  
 
Firstly, it must be established when violations of IHL can be 
prosecuted under ICL. The Tadic decision set out four 
requirements for when violations of IHL amount to war 
crimes in ICL.202 These are: 
 
 '1. Violation must infringe a rule of IHL: 2. That rule must be found 
in treaty law or applicable customary law: 3. Violation must be 
‘serious’ in that the rule protects important values and the breach 
involves grave consequences for the victim: 4. Violation must entail 
individual criminal responsibility'.203  
 
Have these requirements been met with regards to the 
Kunduz strike? With regard to the first requirement, as 

																																																								
202 Cryer, Friman, Robinson, Wilmghurst, An Introduction to International Criminal 
Law and Procedure (Cambridge, 2007), p. 272.  
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discussed above, IHL seems to have been violated with a 
disregard for the principle of distinction between civilian and 
military targets and the protection of hospitals. Furthermore, 
seemingly insufficient precautions were taken by the US 
before the bombing. These rules can be found in AP I. 
Article 12 (1) states that 'Medical units shall be respected and 
protected at all times and shall not be the object of attack'.204 This 
covers the second requirement, with the rule in treaty law. 
The deaths of 42 people with limbs being blown off, people 
buried alive and patients dying on an operating table would 
seem to be ‘serious’ and meet the third requirement. The 
final requirement, that the violation must entail individual 
criminal responsibility, may be slightly harder to prove. 
However, the US’ own internal report indicates human 
error (Smith in Guardian, 2015). If the responsibility for this 
error could be identified, the four requirements may be 
fulfilled. A full, independent and impartial investigation 
would obviously need to be carried out in order to further 
clarify what happened.  
 
Although in theory there seems to be a case for potential 
violations of IHL by the US in the Kunduz bombing being 
prosecuted under ICL, this would be difficult to act on. The 
venue for such a prosecution would most probably be the 
international criminal court, governed by the Rome Statute. 
The need for mutual consent in international law has 
hindered the ICC in its jurisdictional reach. The ICC 
operates almost exclusively in Africa and the Rome Statute 
is not ratified by the USA, China or Russia. Orentlicher 
points out that 'The Rome Statute does not … include an iron clad 

																																																								
204 Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of International Armed Conflicts (Protocol 
1), 8 June 1977, Art 12 (1).  



B.P.P.H.R.J.             Holding War Criminals to Account     Vol. 7 
	

 
 
80 

promise that US nationals will never be prosecuted before the ICC 
without US consent (though the Statute’s ‘complementary regime’ makes 
the prospect of their prosecution virtually unthinkable)'.205 This means 
that whilst ICL offers a means of prosecution in theory, in 
practice it is unlikely that the US would be placed before the 
ICC.  
 
 
Conclusion 
 
Following the release of the US’ own internal investigation 
into the Kunduz airstrikes on a MSF hospital, MSF 
reiterated 'its call for an independent and impartial investigation'.206 
This call is warranted and there are clear indicators of 
violations of both IHL and IHRL. There is also a precedent 
for a prosecution in IHRL, established by the ECtHR. 
However it does not fall under the ECtHR’s jurisdiction. 
The Kunduz case seems to meet the requirements for where 
a violation of IHL may be considered under ICL. Yet in 
practice, due to the politics of power, it is unlikely that the 
US would ever be brought before the ICC. International law 
is premised on mutual consent between states. It is this 
fundamental feature of international law that limits 
accountability for large superpowers such as the US when it 
comes to instances such as Kunduz.  
 

 
 
 

																																																								
205 Diane Orentlicher, “Politics by other means: The law of the International 
Criminal Court”, Cornell International Law Jounral, 32 (3) (1999), p. 495.  
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AMIR AND THE SWARM: THE GREATEST 

FORCED MIGRATION SINCE THE 
HOLOCAUST 

 
Ulrike Ebner  

 

 
 

MIR IS IN HIS GERMAN LANGUAGE CLASS BUT FINDS  
it difficult to concentrate. His teacher gave him his very 

first colouring pencils and he can’t stop staring at them. 
Amir is ten years old and has never before had a place he 
could call home. 
 
I met Amir and his family in a German class in Austria and 
was moved by their story. Amir’s parents fled Afghanistan 
some 15 years ago when faced with the terror of the civil 

A 
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war. Hoping to find a better life, Amir’s parents first fled to 
Iran where Amir and his brother and sister were born. Iran, 
however, did not prove to be the safe haven the family 
hoped and constant political changes meant that they were 
frequently deprived of their asylum status and therefore 
unable to work, earn money or buy food. Amir and his 
siblings were only allowed access to education intermittently 
and had to regularly endure degrading treatment and violent 
attacks. 
 
Eventually, the family felt they had no choice but to pay 
5,000 Euros to a smuggler to take them on the perilous 
journey to Europe in the hope of finding peace and stability. 
Amir’s sister, an illegitimate child, was not allowed to leave 
Iran and had to be left behind in an act of desperation to 
find a better life for the rest of the family. The smuggler 
promised a one-hour journey through Turkey by car; but 
the reality proved to be days of draining travel on horse-back 
through dangerous mountain roads – a journey on which 
Amir’s mother suffered a fall and badly injured her shoulder.  
 
Exhausted, desperate, and hungry, the family finally arrived 
in an Austrian refugee camp where a teacher, who 
volunteered at the camp, showed the family a rare mercy 
and offered them his home. When I asked him why Amir’s 
family stood out from the thousands of refugees he had seen 
turn to Austria for help, he explained that he was 
particularly struck by the state in which he found Amir. The 
ten year old boy was heavily traumatised from all he had 
witnessed and had developed a stutter that made it almost 
impossible for him to express himself.  
 
Amir and his family have now lived in Austria for 6 months. 
They have learnt the Latin alphabet and a basic level of 
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German. Two weeks ago they were granted asylum and 
consequently can realistically dream of a peaceful life. 
 
Amir’s story is just one amongst an overwhelming library of 
struggle and suffering that European governments have 
ignored for many years. Syria has recently outranked 
Afghanistan as the world’s leading source of refugees with 
more than 4 million Syrians having fled their country and 
another 7.6 million having been forced to flee within Syria. 
This is due to the extremely violent Assad regime, the 
Islamic State, the free Syrian army and various other 
factions of the civil war, which do not hesitate to gas civilians 
or torture children.207 
 
Unfortunately, the misery does not stop there. Europe’s 
worryingly indifferent response to the refugee crisis has led 
to the drowning of thousands of refugees in the 
Mediterranean Sea – a tragic ending to tragic lives. What is 
worse is that fatal incidents like these could easily be 
prevented by creating opportunities for refugees to legally 
enter Europe. This would bring the smuggling to an end and 
refugees would not have to risk their lives hoping to escape 
torture and persecution. But why does Europe choose not to 
tackle the smuggling crisis? 
 
The reasons for Europe’s inaction are both legal and 
political in nature. Since the implementation of the Refugee 
Convention 1951, refugees have had certain rights under 
international law. These include the right of a refugee not to 
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be returned to their country of origin if their safety cannot 
be assured, and the right not to be penalized when entering 
a country illegally. Additionally, Article 3 of the European 
Convention of Human Rights provides for the right of an 
individual not to be deported if faced with torture or ill-
treatment in their country of origin. In short, this means that 
governments owe a legal responsibility to refugees once they 
have entered their country. However, the law does not 
impose any obligation upon government to protect them 
during the attainment of those rights. 
 
Furthermore, the recent refugee crisis has confronted 
Europe with an overwhelming number of refugees that 
European governments have been unable to respond to 
adequately. The proposed quota system that would have 
forced each European country to offer asylum to a 
proportional percentage of refugees proved to be politically 
unpopular among European countries such as the UK. This 
demonstrates the EU’s lack of union spirit which resulted in 
an uncoordinated response, with a small minority of 
countries bearing the heaviest burden of accommodating 
thousands of refugees. In 2015, Germany, for instance, took 
on close to 1 million asylum seekers, and Austria provided 
shelter for 80,000 refugees.  
 
At the other end of the spectrum is Hungary, who, with 
shocking irony, put up a barbed wire fence to keep out 
refugees. The United Kingdom’s reputation is also rather 
embarrassing; according to recent statistics, the UK only 
granted asylum close to 5,000 refugees in 2015. It appears 
the UK government (as well as other European 
governments) is able to pontificate about restoring peace in 
Syria and other crisis-struck countries but is ineffectual in 
dealing with the suffering being trafficked onto its country’s 
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doorstep. It is true that restoring peace in the Middle East 
should be the ultimate solution to the current refugee crisis 
and is certainly something the Western world needs to work 
towards; but until political harmony is achieved, Europe has 
a moral duty to offer safe passage and shelter to refugees 
who are trying to escape serious violations of human rights 
and to protect children like Amir from the trauma of daily 
warfare. 
 
After all we must not forget that when the repressed die, the 
powerful are at fault and that includes Europe.208 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

																																																								
208 Quote by John Green “Understanding the Refugee Crisis in Europe, Syria, 
and around the World”, https://www.youtube.com/watch?v=KVV6_1Sef9M 
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PERSONAL RIGHTS IN PUBLIC SPHERES: A 

NOTE ON PUBLIC SPACE PROTECTION 
ORDERS  

 
Alexandra Sutton  

 
 

HE TENSION BETWEEN SOCIAL AND STATUTORY 
attitudes toward homelessness manifests on the street. 

Street homelessness is endemic in the UK – according to 
Crisis, there was a 55% rise in rough sleepers between 2010 
and 2014, not to mention the hidden homeless in hostels 
who emerge as ‘beggars’ during the day. From architecture 
designed to prevent ‘loitering’, to legislation that empowers 
local authorities to move rough sleepers by force, the 
negotiation of private and public space has never been more 
prominent.  
 
Over the past year, Manchester’s homeless community has 
been engaged in a legal tug of war with the council. 
Makeshift ‘camps’ built from cheap tents and old cardboard 
emerged over the city before being forcibly removed, only to 
pop up again elsewhere. Community divisions are becoming 
enshrined in injunctions, and the legal authority behind 
these repeated removals derives from a problematic piece of 
legislation.  
 
The Anti-social Behaviour, Crime and Policing Act 2014 
(ASB14) is a broad piece of legislation that is both civil and 
criminal in jurisdiction, covering issues such as littering and 
graffiti to freedom of movement in public spaces. Since the 

T 
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Act was passed, there have been a notable number of 
charges brought under it which have been harshly criticised 
by both legal and lay communities. There have also been 
many that have fallen through due to the impractical nature 
of the legislation.  
 
Public Space Protection Orders (PSPO’s) are a form of 
injunction, the authority for which is delegated to local 
authorities in the Act. PSPO’s are part of a long history of 
social legislation, which has the effect – and perhaps even 
the objective – of restricting the public presence of homeless 
individuals. 
 
 
Section 4(2)(59) of ASB14, concerning the ‘power to make 
orders’ reads as follows:  
 

(1) A local authority may make a public spaces 
protection order if satisfied on reasonable grounds that 
two conditions are met.  
(2) The first condition is that—  
(a) activities carried on in a public place within the 
authority’s area have had a detrimental effect on the 
quality of life of those in the locality, or  
(b) it is likely that activities will be carried on in a 
public place within that area and that they will have 
such an effect.  

 
The language is archaic, taking its cue from the Vagrancy 
Act 1824 and the reference to the ‘quality of life’ of those in 
the locality is divisive. It calls into question the ways in which 
we define our community, and who is, or is not, a part of it.  
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The use of the legislation to prevent homeless people 
gathering, or to prevent people from begging, suggests that 
the homeless people are not part of the community, but 
somehow detrimental to the quality of life of those more 
fortunate. Application of the legislation is more than just a 
negotiation of space; it risks conflating rough-sleeping with 
anti-social behaviour. Homelessness entails a complete loss 
of social dimension as it is – exclusionary measures such as 
these only create further alienation and arguably move 
towards a criminalisation of homelessness. For example, in 
May 2013 police in North London confiscated homeless 
people’s possessions in an attempt to ‘reduce the negative 
impact of rough sleepers’ in public places. These individuals 
were no longer community members, but merely a ‘negative 
impact’.  
 
This broad-brush stroke legislation is concerning, but 
especially when assigned to local authorities who are able to 
apply the statute in a wide variety of situations – begging, 
handing out leaflets and public protest can all be prevented 
by a PSPO, despite the very different situations to which 
they relate. It’s a blanket policy keenly exploited, and its 
application has not been welcome in local communities. In 
June 2015, residents of Hackney protested against the plan 
to introduce fixed penalties for those caught begging. 
Recently, Newport council was forced to withdraw plans to 
introduce a PSPO that would ban rough-sleepers near a new 
shopping centre. There is increasing evidence to suggest that 
use of the injunction is impracticable and unwanted.   
 
Manchester’s homeless community recently won a victory in 
the courts against the council. The court dismissed two 
applications, accusing the council of a ‘serious failure to 
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comply with the rules’, as they failed to provide evidence 
that an original injunction had been breached. As shown in 
that case, one cannot hope to tidy away a severe social 
problem with a convenient ruling. There is a real case for 
reform in this area – this piece of legislation serves only to 
further alienation and restrict public rights.   
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NORTHERN IRELAND’S GREAT ‘GAY 
CAKE’ DEBATE: WHY WE MUST NOT 

MISTAKE LIBERTY OF CONSCIENCE FOR 
POLITICAL DISCRIMINATION  

 
Maeve Keenan  

 

 
 

N MAY 2015, A BELFAST COURT FOUND THE OWNERS OF 
a local bakery guilty of political and sexual orientation 

discrimination for refusing Gareth Lee’s request for a cake 
iced with a pro-gay marriage message. Asher’s Bakery, 

I 
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which is run by two evangelical Christians, refused to accept 
the order on the basis the message it promoted was contrary 
to their ‘genuine and deeply held religious beliefs.’209In this 
article I will examine the wider implications of the ruling in 
the context of human rights law and argue that the judge has 
failed to give adequate weight to the defendant's right to 
conscientiously object.   
 
In the 21st Century public opinion in the UK now generally 
accepts that homophobic views have no place in a 
progressive society. It is important to remember that this 
lawsuit intended to challenge homophobia in a country that 
still does not allow gay men to be blood donors and refuses 
to recognize gay marriage.  In the context of Northern Irish 
society, the ruling is a powerful, much needed, message of 
tolerance and acceptance for the country’s LGBT 
community.  The court’s strong stance against anti-gay 
discrimination undoubtedly sends out a profoundly positive 
statement regionally, but is nonetheless legally flawed. As 
highlighted in an opinion published by Aiden O’Neill QC, 
the court’s good intentions have failed to strike the correct 
balance between equality law and human rights law.210  
 
The court ruled that refusing the pro-gay marriage slogan 
was unlawful, indirect sexual orientation discrimination 
against Mr Lee. On the question of political discrimination, 
the judge said Asher’s had denied him a service based on his 
request for a message supporting same-sex marriage. Judge 
Brownlie reasoned that ‘the defendants are entitled to 
continue to hold their genuine and deeply held religious 
																																																								
209 Gareth Lee V Ashers Bakery No. [2015] NICty 2 [27] 
210 Aiden O’Neill QC ‘The general implications for freedom of conscience and 
for the protection of freedom of expression arising from the litigation Gareth Lee 
v. Ashers 
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beliefs…but not to manifest them in the commercial sphere 
if it is contrary to the rights of others.’211 
 
An important distinction must be made between 
discriminating against ideas and discriminating against 
individuals. The former is an essential freedom in a 
democratic society. The general manager of Asher’s Bakery 
has explained ‘we took issue with the message on the cake, 
not the customer.’ Mr Lee’s order was not rejected on the 
basis that he was homosexual; a heterosexual customer 
making the same request would also be rejected on the same 
religious grounds. This has been inaccurately characterised 
as discrimination against a gay customer when in fact his 
individual beliefs and orientation were immaterial to the 
bakery’s decision. Northern Ireland’s equality laws were 
designed to prevent denial of access to services based on 
political opinion, gender, race or other immutable 
characteristic’s; they could never have been intended to 
compel service providers to endorse views that they do not 
agree with.  
 
Article 10 of the European Convention212 protects our right 
to freedom of expression and to hold our own opinions, 
however out of step with the rest of society they may be. The 
right to ‘negative freedom of expression,’213 that is the 
freedom to make up our own minds and not be compelled to 
endorse another’s viewpoint, is a fundamental aspect of the 
right.214  The facts of the case should be analysed from the 
																																																								
211 Gareth Lee V Ashers Bakery No. [2015] NICty 2 [93] 
212 Article 10 European Convention on Human Rights  
213 Gillberg v. Sweden [2012] ECHR 41723/06 (Grand Chamber, 3 April 2012) 
[86] 
214 Aiden O’Neill QC ‘The general implications for freedom of conscience and 
for the protection of freedom of expression arising from the litigation Gareth Lee 
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perspective of a customer asking the owners to show support 
for an opinion that they strongly disagree with. The 
hypothetical example used by the judge was of a homosexual 
baker being asked to ice a cake saying ‘support heterosexual 
marriage,’ however this is not the correct comparator. By 
removing the right of a service provider to refuse any ‘lawful 
message,’ on the basis they conscientiously object, there 
would be no defence for a Muslim baker refusing a request 
from a right wing extremist for a cake iced with anti-Islamic 
terms. Should a Roman Catholic print shop be compelled to 
put together brochures promoting Satanism, or a Jewish t-
shirt printing business obliged to make memorabilia for a 
neo-Nazi rally? The precedent the case sets down is a 
dangerous attack of freedom of expression and has 
overlooked the right to conscientiously object as an intrinsic 
part of Article 10.  
 
An appeal hearing was recently halted by a last minute 
request from the Attorney General to make representations 
about any potential conflict between the country’s equality 
laws and the European convention. As the legal saga draws 
on, it is not clear when we will get to the bottom of what has 
become known locally as the ‘gay cake row.’ However, no 
matter how out of touch Asher’s anti-gay views may seem, a 
legally correct decision must protect their freedom of 
expression from the changing tide of public opinion.  
 

																																																																																																																
v. Ashers Baking Company Limited.’ [2015] (http://www.christian.org.uk/wp-
content/downloads/opinion-re-ashers-bakery-case_12March2015.pdf) 
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TRADING AWAY HEALTH: THE IMPACT OF 

THE TRANS-PACIFIC PARTNERSHIP 
AGREEMENT ON ACCESS TO MEDICINES 

AND THE RIGHT TO HEALTH 
 

Paloma Kotecha  
 

 
 
 

HE TRANS-PACIFIC PARTNERSHIP AGREEMENT (TPP) 
has been signed after years of secret negotiations. The 

TPP is a global free trade agreement involving twelve 
countries - Australia, Brunei, Canada, Chile, Japan, 
Malaysia, Mexico, New Zealand, Peru, Singapore, the 

T 



B.P.P.H.R.J.         Trading Away Health     Vol. 7 
	

 
 
96 

United States and Vietnam, who together cover 40% of the 
world’s economy. The intention is to reduce barriers to 
trade, and harmonise rules governing labour, investment 
agriculture and intellectual property, and it is anticipated 
that it will provide a benchmark for global FTAs going 
forward. However the TPP has been met with considerable 
controversy and opposition from human rights groups such 
as Oxfam, amFAR, and Médecins Sans Frontières for its 
excessively protectionist chapter on intellectual property 
rights (IPRs)., This goes far beyond the protections already 
offered by The Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS), and are a considerable 
threat to access to medicines and the fundamental right to 
health. Médecins Sans Frontières has said that if ratified, it 
could become “the most harmful trade pact ever for access 
to medicines in developing countries.”215 
 
Access to medicine is an essential component of the 
fundamental right to health, a right laid down in the 
Constitution of the WHO, which has been affirmed by 
many human rights instruments. For example, the 
International Covenant on Economic, Social and Cultural 
Rights (IESCR) states that everyone has the right to ‘the 
enjoyment of the highest attainable standard of physical and 
mental health.’216 However approximately 30% of the 
world’s population is without access to essential medicines,217 
																																																								
215 Doctors Without Borders , 'Trading Away Health: The Trans-Pacific 
Partnership Agreement (TPP)' (MSF USA, March 03, 
2013) <http://www.doctorswithoutborders.org/news-stories/briefing-
document/trading-away-health-trans-pacific-partnership-agreement-
tpp> accessed 19 February 2016 
216 International Covenant on Economic, Social and Cultural Rights (adopted 16 
December 1966, entered into force 3 January 1976) article 12  
217 Joo-Young Lee, A Human Rights Framework for Intellectual Property, Innovation and 
Access to Medicine (Ashgate Publishing 2015) 21  
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a fact which is in no small part due to the prohibitively high 
cost of medicines while they are still under patent protection. 
 
IPRs are protected by (amongst others) Article 15(1)(c) of the 
ICESCR which recognises the right of everyone ‘to benefit 
from the protection of the moral and material interests 
resulting from any scientific, literary or artistic production of 
which he is the author.’218 IPRs, particularly patents, are 
considered essential for providing protection and funding for 
essential research and development into technological and 
medical advancements.  
 
These two rights, both vital for the success of a global 
society, frequently come into conflict on the international 
stage, and this conflict is never as apparent as in the context 
of FTAs such as the TPP.  
 
TRIPS bound all WTO Members into providing the 
same level of IP protection, regardless of their level of 
scientific or technological progression.219 This created 
concern regarding the inequity of IP protections and 
public health policy, and resulted in the Doha 
Declaration which provided for flexibilities allowing 
member states to align their patent policies with 
domestic public health needs. For example, TRIPS 
compliant nations can issue compulsory licences which allow 
a government to permit the manufacture and sale of 
patented medicine without the consent of the IPR holder, 
and this can be extended in cases of ‘national emergency, or 

																																																								
218 International Covenant on Economic, Social and Cultural Rights (adopted 16 
December 1966, entered into force 3 January 1976) article 15 
219 Joo-Young Lee, A Human Rights Framework for Intellectual Property, Innovation and 
Access to Medicine (Ashgate Publishing 2015) 46  
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other circumstances of extreme urgency or in cases of public 
non-commercial use’220 
 
These flexibilities, despite being poorly drafted and badly 
implemented, have been used with great success in many 
countries, most notably India221. However they do not stand 
up against the onslaught of ‘TRIPS-plus’ provisions in FTAs 
which require even more protectionist conditions on patent 
laws than those offered by TRIPS.222 
 
The TPP will make it easier for patent-holders to extend the 
length of their right beyond the 20 year term provided by 
TRIPS, by making arbitrary changes to existing medicines, 
which do not offer any new or additional therapeutic 
benefits; a process known as ‘evergreening.’223 Any extension 
of a patent term delays when generic and more affordable 
versions of the drugs can go onto the market; this will 
seriously affect low and middle income countries (LMICs), 
particularly where the majority of drugs are bought out of 
the pocket of patients rather than being provided for by 
insurance. 
 

																																																								
220 Agreement on Trade-Related Aspects of Intellectual Property Rights (April 
15 1994) Marrakesh Agreement Establishing the World Trade Organization, 
Annex 1C, Article 31(b) 
221 Amy Kazmin, 'India assumes frontline position in battles over intellectual 
property rights' (Financial Times, December 10, 
2014) <http://www.ft.com/cms/s/0/2cc8d306-6f3b-11e4-8d86-
00144feabdc0.html#axzz41W331PpS> accessed 19 February 201  
222 Roma Patel, 'A Public Health Imperative: The Need for Meaningful Change 
in the Trans-Pacific Partnership’s Intellectual Property 
Chapter' [2015] 16(1) Minnesota Journal of Law, Science & Technology 488 
223 World Health Organisation, 'Public Health, Innovation and Intellectual 
Property Rights ' (World Health 
Organisation , 2006) <http://www.who.int/intellectualproperty/documents/there
port/ENPublicHealthReport.pdf> accessed 19 February 2016  
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The TPP also requires exclusive rights over undisclosed test 
data to be given for a fixed period – a requirement which 
isn’t in TRIPS – which will increase the costs associated with 
making generic and cheaper versions of the drugs by 
requiring extra safety tests. This will also impact the 
compulsory licensing flexibility offered by Doha, delaying 
the introduction of generic drugs into the market. 224  The 
TPP also requires that patents should be made available for 
a new class of drugs called ‘biologics’ made from plants and 
animals, which goes directly against Article 27 of TRIPS.  
 
Despite the flexibilities offered by the Doha Declaration, 
balancing public health and access to medicines with the 
commercial need to protect innovation through IPRs is a 
complex and frustrating area which so far the global 
community has failed to address successfully. Now, the 
negotiators of the TPP have taken an already contentious 
area and made it much worse. “The TPP...is a blatant and 
shameful attempt to place intellectual property rights above 
human rights.”225It will set a dangerous precedent which will 
further limit access to essential medicines to those whose 
lives depend on it, and the international community cannot 
allow it to be ratified with these dangerous provisions still in 
place.  
 
UN human rights expert Alfred de Zayas has said: ““The 
TPP is fundamentally flawed and should not be signed or 
ratified unless provision is made to guarantee the regulatory 

																																																								
224 Joo-Young Lee, A Human Rights Framework for Intellectual Property, Innovation and 
Access to Medicine (Ashgate Publishing 2015) 276 
225 Roma Patel, 'A Public Health Imperative: The Need for Meaningful Change 
in the Trans-Pacific Partnership’s Intellectual Property 
Chapter' [2015] 16(1) Minnesota Journal of Law, Science & Technology 508 
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space of States...trade agreements are not ‘stand-alone’ legal 
regimes, but must conform with fundamental principles of 
international law, including transparency and 
accountability”226 
We can only hope that the negotiations which are now 
taking place will take into account the outcry of the 
international community and bring the IP provisions in the 
TPP into line with human rights, or at the very least take 
heed of this warning: “Should the TPP ever enter into force, 
its compatibility with international law should be challenged 
before the International Court of Justice (ICJ)”227 

 
 
 
 
 
 
 
 
 
 
 
 

																																																								
226 United Nations Human Rights Office of the High Commissioner, 'UN expert 
urges Pacific Rim countries not to sign the TPP without committing to human 
rights and development' (Ohchr.org, 2 February 
2016) <http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?New
sID=17006> accessed 19 February 2016 
227 Ibid.   
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THE DUBLIN DOG IS DEAD  

 
Tudor William Rhys Etchells  

 

 
ANAGING THE MOVEMENT OF REFUGEES IS NOW A 
widely debated current affair in the EU, however the 

EU-wide Dublin Regulation that legislates on this issue has 
already begun to show its limits. Although in its third 
manifestation, the mechanism by which it determines which 
state is responsible for an asylum seekers claim still leads to 
unnecessary periods of detention and infringes upon the 
human rights of asylum seekers. The lack of bilateral 
collaboration is a primary cause of this. If the system were to 
be scrapped, a more practical bilateral regulation could be 
put in place. 
 

M 
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Dublin II was found in breach of the ECHR 
 
The Dublin Regulation stipulates a hierarchy of criteria that 
determines the ‘responsible state’ to which asylum seekers 
must make their claims.228 Thus, if an asylum seeker moves 
on to a further country in an attempt at seeking asylum, that 
country may send them back to the country which they first 
arrived in. However, often the countries of arrival do not 
have the infrastructure to support such a large number of 
migrants. The ECtHR229 and the CJEU230 decided that 
Dublin II’s requirement of ‘automatic mutual trust’, that 
Member States put into each other's asylum detention and 
procedure, led to asylum seekers being subject to inhumane 
and degrading treatment in breach of Article 3 ECHR. In 
these cases asylum seekers were sent back from Belgium, 
Switzerland and the UK to Greece without verification that 
the legal system was adequate to ensure the asylum seekers 
protection.  
 
The administration of states on the border of the EU such as 
Poland, Spain, Italy and Greece are already under 
enormous strain due to inefficient bureaucracy and wide 
spread corruption, without having to bear the Northern 
Europeans’ fair share of asylum seekers.  
 
 
																																																								
228 Council Regulation (EU) 604/2013 establishing the criteria and mechanisms 
for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country 
national or a stateless person (recast) (hereafter referred to as ‘Dublin Regulation 
III’ ) [2013] L 180/31, chpt. 3 
229 MSS v Belgium & Greece Application no. 30696/09, (ECHR 21 January 2011); 
Tarakhel v Switzerland, Application no. 29217/12, (ECHR 4 November 2014) 
230 CJEU, Joined Cases C-411/10 and C-493/10, NS v Secretary of State for the 
Home Department; ME v Minister for Justice, Equality and Law Reform, [2011], para 94. 
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Dublin III still causes detention issues 
 
Although EU wide mechanisms and funds are being put into 
place to support these states, the law continues to 
systematically discriminate against them. 
 
If an application is made for asylum in country X but the 
asylum seeker has entered via country Y (both Dublin 
Regulation Signatories), during the period it takes to 
determine that the asylum seeker does not meet any of the 
higher categories of criteria (being a child, having dependent 
family members within the EU etc.), the applicant may be 
detained by country X if there is a “significant risk of 
absconding.”231 Consequently, both states must come to an 
agreement within the Dublin III Regulation about the 
deportation of the asylum seekers. The respective 
governments must make a ‘take charge’ or ‘take back’ 
request to other governments to take each asylum seekers’ 
case. Although time limits exist, an asylum seeker may be 
detained for up to three months.232 Under Article 5 ECHR 
this period must be reviewed so that it is not greater than is 
required for the purpose pursued. Although requests may 
seem a viable form of prompting cooperation, when put into 
practice as part of a greater Dublin (and European Union) 
framework, it allows richer Northern states to leverage the 
burden of refugees. They can legally insist that a country, 
with less economic means should take their share of refugees 
without having to complete a full, substantial assessment of 

																																																								
231 Dublin Regulation III, Article 28  
232 European Council on Refugees and Exiles ‘The Legality of Detention of 
Asylum Seekers under the Dublin III Regulation’ (2015) 
<http://ecre.org/component/downloads/downloads/1024> accessed 20 
February 2016 
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asylum seekers possible claim in their country.  The UK is a 
prime example of this when between January 2013 and the 
end of 2014, 50 Syrians were removed from the UK under 
Dublin rules, 18 of them to Italy.233 The UK does not want 
to take responsibility for the asylum seekers that it can easily 
dismiss to other countries without regard to any potential 
claim they may have.  
 
The pressures that the migration crisis is putting on the EU 
cannot be upheld by legal frameworks that rely on executive 
collaboration rather than proper assessments; EU states 
cannot rely on a system that is no longer fit for purpose. 
Indeed Germany recently suspended compliance with the 
system for Syrian refugees and so hears each Syrian’s case 
for asylum in Germany.234 
 
With the UN Special Representative on Migration, Peter 
Sunderland, already claiming that the system is dead what 
should happen? Sending refugees to where they originally 
entered should no longer remain the go-to reason for the 
denial of asylum and detention. Instead, information and 
systems should be made more easily available to refugees 
upon entering Member States. Encouraging refugees to 
register and to make an asylum claim where they choose 
would alleviate the system from the strains that it puts itself 
under in transferring asylum seekers.  
 

																																																								
233 Harriet Grant, ‘UK closing doors to Syrian migrants, lawyers say’  The 
Guardian (London Wednesday 11 March 2015) 
234 Dublin Transnational Network ‘Germany: Halt on Dublin procedures for 
Syrians’ (Asylum Information Database, 24 August 2015)  
<http://www.asylumineurope.org/news/24-08-2015/germany-halt-dublin-
procedures-syrians> accessed 15 February 2016 
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CASE COMMENTARY 
 

R V JOGEE AND RUDDOCK V R  
[2016] UKSC 8. 

 
Oliver Foy  

 
 
Introduction  
 

N 18 FEBRUARY 2016, THE SUPREME COURT  
corrected the law by introducing a landmark judgment 

on the principle of joint enterprise, which has a significant 
effect on murder trials. In R v Jogee and Ruddock v R,235 ('Jogee') 
a strong set of Justices (Lords Neuberger, Hughes, Toulson, 
Thomas and Lady Hale) concluded that the law had 
previously taken a ‘wrong turn’.  

 
The seminal case for the judgment was Chan Wing-Siu v The 
Queen.236 The Privy Council laid down a doctrine known as 
‘parasitic accessorial liability’.237 This provides that if A and 
B set out to commit an offence and in the course of that 
enterprise A commits another offence, B is guilty as an 
accessory to that offence if he had foreseen the possibility 

																																																								
235 [2016] UKSC 8.  
236 [1985] AC 168.  
237 This expression was coined by Professor Sir John Smith in a lecture later 
published in the Law Quarterly Review (Criminal Liability of Accessories: law and law 
reform [1997] 113 LQR 453).  
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that A might act as he did. This is what led to the appeal and 
what the Court took issue with in Jogee.  
The judgment is structured into three sections:  

 
1. A review of authority and principle relating to 

accessorial liability before Chan;  
2. An analysis and critique of Chan; and  
3. A restatement of the law.  

 
This piece will follow the structure of the judgment, 
summarising their Lordships findings.   
 
 
The Facts  
 
Jogee and Ruddock involved a similar factual matrix. Each case 
involved a co-defendant who had committed murder. Jogee 
encouraged the infliction of harm but did not stab the 
victim. Ruddock tied up the victim but did not cut his throat.  

 
The judge in each case directed the jury that murder was the 
correct verdict if there was participation in a criminal 
enterprise and 'knowledge of the possibility that the co-defendant 
might intend to kill or cause serious harm.'  

 
 
The law before Chan 
 
Such a judicial direction was in tune with the law, and, in 
particular, Chan. The Court begins by surveying the 
authority before Chan, paying particular attention to a 
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number of cases including: R v Collison,238 R v Smith 
(Wesley)239 and R v Anderson and R v Morris.240   
 
The fundamental principle operative in all of these cases is 
that a person who assists or encourages another to commit a 
crime is as guilty as the actual perpetrator. Take an armed 
robbery of a bank, the accessory who keeps guard outside is 
as guilty of the robbery as the principal who enters with a 
shotgun and extracts the money by threat of violence. The 
conduct element of accessorial liability is assisting or 
encouraging the commission of an offence and the mental 
element is an intention to assist or encourage its commission.   
 
Collison, Smith and Anderson and Morris involve a principal who 
has deviated from a joint enterprise. Their effect is to 
highlight that the accessory may have a different form of 
guilty mind, and that may distinguish their respective 
criminal liability. An accessory who does not intend the 
victim to suffer grievous bodily harm should be guilty of 
manslaughter even if the principal does so intend and does 
kill the victim. If the principal goes beyond the common 
purpose, the accessory should not be liable for the 
consequences of the unauthorised act.  
 
 
A critique of Chan  
 
In Chan, it was stated that the accessory is criminally liable 
for acts by the principal of a type, which the former foresees, 
but does not necessarily intend. Sir Robin Cooke, delivering 

																																																								
238 [1831] 4 Car & P 565.  
239 [1963] 1 WLR 1200.  
240 [1966] 2 QB 110.  
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the judgment, opined that contemplation was the “same idea 
[as authorisation] in other words”.241 As such, it was held 
that if two people set out to commit an offence (crime A), 
and in the course of it one of them commits another offence 
(crime B), the second person is guilty as an accessory to 
crime B if he foresaw it as a possibility, but did not 
necessarily intend it. 

 
This is the turn in the law which was reversed in Jogee. The 
Supreme Court took issue with the conflation of 
contemplation and authorisation, of foresight and intention.   
 
Firstly, their Lordships saw no basis in authority for the rule 
in Chan. The previous decisions did not address the meaning 
of contemplation and authorisation. They are not the same.  
 
Secondly, authorisation of crime B cannot automatically be 
inferred from continued participation in crime A with 
foresight of crime B.  In other words just because a co-
defendant foresaw that another defendant may commit 
seriously bodily harm, it does not mean that they (the co-
defendant) intended it to happen. The rule in Chan makes 
guilty those who foresee crime B but never intended it. 
Although foresight is evidence of intent, it is not conclusive 
of it.  

 
Thirdly, Chan implies that a man who lends himself to a 
criminal enterprise with the foresight of serious harm would 
escape liability but for the elision of foresight and intention. 
This reasoning is deficient. If the law remained as it was, he 
would be guilty of manslaughter.  
 
																																																								
241 [1985] AC 168, 175.  
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Fourthly, Chan relied on questionable policy arguments. One 
was to give protection against gangs. Another was that a 
lower mens rea should be acceptable for the accessory as he 
has time to think before embarking on a criminal enterprise, 
such as a bank robbery, whereas the principal may have to 
decide on the spur of the moment whether to use a weapon. 
With the former, there was no evidence that the previous 
law was not already giving effective protection against gangs. 
With the latter, such a statement will not always be true.  For 
example, the principal may have an earlier choice whether 
to go out armed and the accessory may not have leisure to 
think if he suddenly becomes embroiled in a fight. 
 
 
The principle  
 
The Supreme Court thus concludes that the principle 
introduced in Chan was based on an incomplete, and in some 
respects erroneous, reading of the previous case law, coupled 
with generalised and questionable policy arguments.  The 
error was to equate foresight with intent to assist, as a matter 
of law; the correct approach is to treat it as evidence of 
intent. 

 
 
Conclusion  
 
Jogee does not affect the law that a person who joins in a 
crime with the foresight of harm and death then results is 
guilty of at least manslaughter. It does not change the rule 
that a person who intentionally assists or encourages a crime 
is as guilty as the person who physically commits it.  
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Jogee demarcates foresight and intention. Foresight is not 
itself sufficient for an accessory to be guilty of the principal 
offence because it does not, in itself, conclusively evidence an 
intention to assist or encourage.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


